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COLLATERAL CONSEQUENCES 


THURSDAY, JUNE 26, 2014 

House of Representatives 
Over-Criminalization Task Force of 2014 
Committee on the Judiciary 
Washington, DC. 


The Task Force met, pursuant to call, at 9:30 a.m., in room 2237, 
Rayburn House Office Building, the Honorable F. James Sensen- 
brenner, Jr. (Chairman of the Task Force) presiding. 

Present: Representatives Sensenbrenner, Bachus, Gohmert, Con- 
yers, Scott, Cohen, Johnson, Bass, and Jeffries. 

Staff Present: (Majority) Robert Parmiter, Counsel; Alicia 
Church, Clerk; and (Minority) Ron LeGrand, Counsel. 

Mr. Sensenbrenner. The Task Force on Over-Criminalization 
will come to order. 

Without objection, the Chair will be authorized to declare re- 
cesses during votes on the floor. Let me say we are supposed to 
have an hour and a half worth of votes beginning at 10:30 to 10:45, 
and I don’t think that it would be advisable to have the witnesses 
sit for an hour and a half, and I don’t know how many Members 
will be coming back after an hour and a half; so I would like to 
wrap this up by 10:30, 10:45. 

I have an opening statement. I yield myself 5 minutes. 

Good morning, and welcome to the eighth hearing of the Judici- 
ary Committee’s Over-criminalization Task Force. Today’s hearing 
will focus on the collateral consequences associated with a criminal 
conviction. Over its first seven hearings, the Task Force examined 
issues related to criminal intent, over-federalization, penalties, and 
other issues which affect criminal defendants during the investiga- 
tive and prosecutorial phases of the criminal justice process. 

However, today’s hearing will examine the consequences that fol- 
low a criminal conviction which may not be immediately apparent 
during the pendency of a criminal case. 

The American Bar Association knows that some collateral con- 
sequences serve an important and legitimate public safety, or a 
regulatory function, such as keeping firearms out of the hands of 
violent offenders, protecting children or the elderly from persons 
with a history of physical, mental or sexual abuse, or barring peo- 
ple convicted of fraud from positions of public trust. Others are di- 
rectly related to the particular crime such as registration require- 
ments for sex offenders, driver’s license restrictions for those con- 
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victed of serious traffic offenses, or disbarment of those convicted 
of procurement fraud. 

However, advocates for reform in this area including our panel 
today, have argued that in many cases the collateral consequences 
applicable to a given criminal conviction are scattered throughout 
the code books and frequently unknown to those responsible for 
their administration and enforcement. This claim should sound fa- 
miliar to Members of this Task Force since the witnesses before us 
have repeatedly demonstrated that statutes carrying criminal pen- 
alties are also scattered throughout the U.S. Code. 

Additionally the Supreme Court recognized in Padilla versus 
Kentucky in 2010, that when a person considering a guilty plea is 
unaware of serious consequences that will inexorably follow, this 
raises questions of fairness and implicates the constitutional right 
to effective assistance of counsel. I agree that this area is one that 
the Task Force should consider during its evaluation of the over- 
criminalization of Federal law. 

However, there are several areas where I have serious concerns, 
most notably with regard to the argument advanced by many, in- 
cluding at least one of our witnesses today, that Congress should 
force private employers to ignore an employee’s criminal history 
when making a hiring decision via a Ban the Box and other legisla- 
tive initiatives. 

Generally I do not believe that adult offenders who engage in vio- 
lent and other forms of malum in se conduct should be able to com- 
plain about the consequences of their actions. Additionally, over the 
years Congress has repeatedly seen fit to make criminal history 
records available to employers, including schools, banks, power 
plants and other vital parts of our Nation’s infrastructure in order 
to protect public health and safety. Proposals such as Ban the Box 
run directly contrary to that important effort. 

Additionally, as the author of the Adam Walsh Child Protection 
and Safety Act of 2006, I have serious concerns with any efforts 
that characterize dangerous sex offenders who prey on our children 
as suffering from an unjust collateral consequence. Having said 
that, during my tenure in Congress, I have been a consistent pro- 
ponent of efforts to help rehabilitate ex-offenders and to lessen 
their risk of their reoffending following release. 

Last year I reintroduced H.R. 3465, the “Second Chance Reau- 
thorization Act of 2013.” This bipartisan legislation which has been 
co-sponsored by the Task Force’s Ranking Member, Mr. Scott, 
would reauthorize and streamline the grant programs in the Sec- 
ond Chance Act to help ex-offenders become productive members of 
our society. 

I want to thank the witnesses for appearing today and look for- 
ward to hearing about these and other issues associated with the 
collateral consequences of a criminal conviction. 

It is now my pleasure to recognize for his opening statement, the 
Ranking Member of the Task Force, the gentleman from Virginia, 
Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, our last hearing focused on the problem of over- 
incarceration and the need for proportional evidence-based and in- 
dividualized sentencing. The Pew Center on the States, estimates 
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that any ratio of over 350 per 100,000 in jail today begins to get 
a diminishing return for additional incarceration. They also tell us 
that anything over 500 per 100,000 actually becomes counter- 
productive because you are wasting so much money, you are mess- 
ing up so many families. You have so many people with felony 
records it actually increases crime not decreases crime. 

Data shows that since 1992, the annual prison costs have gone 
from about $9 billion to over $65 billion adjusted for inflation, and 
that increase of prison costs was over six times greater than higher 
education. This hearing focuses on the significant punitive and of- 
fered counterproductive collateral consequences that obstruct, im- 
pede, and undermine successful reentry. Our witnesses today will 
share the data that demonstrates that our existing system of State 
and Federal collateral consequences wastes the taxpayers’ money, 
violates common sense, and are ultimately counterproductive to the 
goal of public safety. 

Just like each of the 195 mandatory minimums got in our Fed- 
eral code one at a time, each and every one of the over 45,000 col- 
lateral consequences that were written into State and Federal law 
got there slowly over time. When considered in isolation, a collat- 
eral consequence may not initially appear to be a high hurdle to 
reentry and success, but taken together, these collateral con- 
sequences form a tightly woven web that restricts individuals from 
overcoming the hurdles in their path. 

Many of these collateral consequences are born from the worst of 
the worst of these tough on crime sound bites masquerading as 
sound public policy. Just as mandatory minimum sentences, sen- 
tence people before they are even charged or convicted based solely 
on the code section violated without any consideration to the seri- 
ousness of the crime or the role of the defendant, collateral con- 
sequences apply across the board and to “all convicted felons.” 

For example, in the drug context in the fiscal year 2012, 60 per- 
cent of convicted Federal drug defendants were convicted of of- 
fenses carrying a mandatory minimum penalty of some sort. Right 
now restrictions on your ability to work, live, learn and survive are 
the same irrespective of your expense, or how long ago it was or 
what role you played, the collateral consequences you face are not 
narrowly tailored or even tailored at all. It is a one size fits all, it 
is another example of tough on crime sweeping far too broadly and 
far too harshly. There is no reliable scientific data that dem- 
onstrates that any of these collateral consequences actually im- 
prove public safety, reduce recidivism, or save money. To the con- 
trary, all of the evidence is just the opposite. 

Collateral consequences of conviction affect an individual’s ability 
to obtain necessary social services, employment, professional li- 
censes, housing, student loans to further their education, the abil- 
ity to interact with their children, and critically, power through the 
voting in the Democratic process. All of these restrictions, among 
tens of thousands of other ones, have resulted in lifelong civil pen- 
alties that prevent individuals from transitioning back to society 
successfully. They serve to marginalize and stigmatize those with 
prior convictions and treat them as second class citizens. 

Just as the Children’s Defense Fund has recognized that secure 
housing, employment, education and other social services are the 
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best crime-prevention resources to redirect individuals from what 
they call the cradle to prison pipeline, toward a cradle to college 
and career pipeline, so too must we apply the same data to redirect 
those reentering our communities after serving their sentences. 

When there is no hope for a decent job because employers refuse 
to hire those with a prior conviction, we can’t be surprised that 
some choose to return to the very paths that led them to prison in 
the first place. Often there is no bearing, no correlation, and no rel- 
evance between someone’s prior conviction and the job they are ap- 
plying. 

Now, in some circumstances, there may be value in looking at 
the criminal conviction. For example, it makes sense for someone 
with an embezzlement conviction to be denied a job at a bank. But 
what does a 30-year-old marijuana possession conviction have to do 
with someone getting a good paying construction job? Now the 
EEOC has issued guidance that provides that an employer’s use of 
an individual’s criminal record may discriminate against them if 
there is a disproportionate impact on certain minorities without 
any job-related relationship. That could constitute discrimination 
and so although the criminal record may be relevant — can I have 
about 30 more seconds. 

Mr. Sensenbrenner. Without objection. 

Mr. Scott. Although the criminal record may be relevant, the 
untargeted, overly broad denial of all jobs because of any Eederal 
record may actually constitute discrimination. 

Mr. Chairman, thank you for holding the hearing, and look for- 
ward to the testimony of our witnesses. 

Mr. Sensenbrenner. The the time of the gentleman has expired. 

Without objection other Members’ opening statements will be 
made a part of the record. 

[The prepared statement of Mr. Goodlatte follows:] 
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Statement of House Judiciary Committee Chairman Bob Goodiatte 
Over-criminalization Task Force Hearing on 
“Collateral Consequences’’ 

Thursday, June 26, 2014 at 9:30 a.m. 

Thank you, Chairman Sensenbrenner. I look 
forward to the Task Force’s continued examination of 
over-criminalization issues in this hearing, the fourth 
following its reauthorization earlier this year. 

Recently, this Task Force considered the direct 
consequences of criminal conviction while examining 
the issues related to federal criminal penalties. Direct 
consequences, such as the sentences imposed for 
criminal violations, are generally prescribed by statute 
and raise few, if any, concerns with foreseeability or 
notice with respect to the behavior of a criminal 
defendant. 
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in contrast, the existence and seriousness of 
collateral consequences are often not as clear to a 
defendant during plea considerations. These 
sanctions or restrictions run the gamut from high 
profile statutory restrictions on sex offenders’ access 
to children or violent felons’ access to firearms, to 
civil fines and forfeitures, voting rights, and 
employment opportunities, among others. 

As the Task Force has observed in prior hearings, 
the number of federal laws and regulations carrying 
criminal sanctions has increased dramatically in 
recent years. Perhaps not surprisingly, the number of 
collateral consequences that often accompany such 
convictions has also increased. It should be noted, 
however, that many of these effects were intentionally 
imposed by legislative bodies, including Congress, to 
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serve a valid public policy interest For example, the 
prohibition with regard to access to children by 
convicted sex offenders, while technically collateral to 
convictions for those crimes, is nonetheless fully 
intended by Congress to protect public safety. On the 
other hand, it is clear that collateral consequences 
exist that were never fully considered by Congress 
and are not clearly foreseeable by defendants and 
their counsel. 

Today’s witnesses have examined this issue 
cioseiy and provide valuable insight through their 
provided testimony and materials. The American Bar 
Association’s National Inventory of Collateral 
Consequences of Conviction aims to catalog the 
state-by-state consequences of conviction and has, 
thus far, identified more than 45,000 such effects. 
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This inventory will serve as a valuable resource for all 
interested parties, from lawmakers to defendants. 

The National Association of Criminal Defense 
Lawyers recently completed a report on collateral 
consequences in which a number of 
recommendations were made. I look forward to 
engaging Mr. Jones with regard to these 
recommendations. 

Much of the discussion surrounding this topic 
revolves around the use of criminal history records 
for employment decisions. In fact, the report 
recommends restricting the use of such records in 
making employment decisions. However, it is clear 
that many positions of public trust are rightfully 
conditioned upon a favorable criminal background 
check. In fact, Congress has often expressly granted 
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authorization to employers in selected Industries to 
receive criminal history records from the FBI. 
Additionally, background screeners, through the Fair 
Credit Reporting Act, and employers, through the 
Equal Opportunity Employment Commission, are 
currently subject to strict regulation regarding the use 
of this information. 

Finally, I look forward to examining any potential 
reforms in the area of collateral consequences with an 
eye towards addressing a problem that I am 
particularly concerned with, the growth of the federal 
prison population. It is possible that responsible 
reforms in the area of collateral consequences 
combined with effective education, rehabilitation and 
recidivism reduction programs while in prison could 
lead to reduced incarceration rates while 
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simultaneously increasing public safety through lower 
crime rates. 

I thank our distinguished panel of witnesses, and 
look forward to their testimony. 

### 

pWord count: 538] 
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Mr. Sensenbrenner. It is now my pleasure to introduce the two 
witnesses this morning. 

Mr. Rick Jones is the executive and a founding member of the 
Neighborhood Defender Service of Harlem. Mr. Jones is a lecturer 
at Columbia Law School where he teaches criminal defense 
externship and a trial practice course. He is also on the faculty of 
the National Criminal Defense College, in Macon, Georgia, and is 
frequently invited to lecture on criminal justice issues throughout 
the country. 

He currently serves as Secretary of the National Association of 
Criminal Defense Lawyers and previously served that organization 
as a two-term member of the board of directors, parliamentarian, 
co-chair of both the Indigent Defense Committee and the special 
task force on Problem Solving Courts, and is currently co-chair of 
the task force on the restoration of rights and status after convic- 
tion. 

Mr. Mathias Heck is a prosecuting attorney for Montgomery 
County, Ohio. He previously served Montgomery County as a law 
clerk and then as assistant prosecuting attorney. He received his 
undergraduate degree from Marquette University, which was a 
very wise choice, and his J.D. Degree from the Georgetown Univer- 
sity Law Center. 

I would ask all of you to limit your opening remarks to 5 min- 
utes. I think you are all aware of what red, yellow and green 
means in the timer before you and even though I introduced you 
second, the prosecution always puts their case in first, so Mr. Heck, 
the floor is yours. 

TESTIMONY OF MATHIAS H. HECK, JR., MONTGOMERY COUN- 
TY PROSECUTING ATTORNEY, MONTGOMERY COUNTY, DAY- 

TON, OHIO 

Mr. Heck. Good morning, Mr. Chairman, Members of the Task 
Force. Thank you very much. I appreciate your comment about 
Marquette — Okay? Thank you. 

Again, good morning, I appreciate your comments about Mar- 
quette University, and I know it is very dear to your heart. 

In addition to being the prosecuting attorney from Montgomery 
County, Dayton, Ohio, I am also honored to be the chair of the 
Criminal Justice Section of the American Bar Association which is 
a section of about 20,000 members which include the whole array 
of the partners of the criminal justice section and the criminal jus- 
tice process in the American system, and that is judges, defense 
lawyers, prosecutors, law professors, and other law enforcement 
personnel. 

I appear today to talk about the ABA’s view of collateral sanc- 
tions and how it relates to convictions and also highlight some of 
the things that the American Bar Association has done. As many 
of you know, the American legal system has long recognized that 
certain legal disabilities or collateral sanctions result from a crimi- 
nal conviction in addition to a sentence, so, there may be a pre- 
scribed sentence relating to a crime, but attached thereto may be 
collateral sanctions or disabilities that are also imposed in addition 
to the sentence. 
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That sentence could be probation, could be to the penitentia^, 
or a combination of both. These collateral consequences of convic- 
tion include such familiar penalties of disfranchisement, deporta- 
tion, loss of professional licenses, felon registration, ineligibility for 
certain public welfare benefits, even loss of a driver’s license, and 
many more. 

Over the last number of years, collateral consequences have been 
increasing steadily in variety and severity throughout the country, 
and they have been accumulated with little coordination in State 
and Federal laws, making it almost impossible to determine all of 
the penalties and disabilities applicable to a particular offense. 

Now, some collateral sanctions or consequences do serve an im- 
portant and legitimate public purpose. As the Chairman has al- 
ready mentioned, keeping firearms out of the hands of persons con- 
victed of crimes of violence, or barring persons who have been con- 
victed of embezzlement from holding certain public interest jobs, or 
denying driving privileges to those convicted of aggravated vehic- 
ular homicide. Other collateral sanctions are more difficult to jus- 
tify, particularly when applied automatically across the board to a 
complete category of convicted persons, and the reason is, it results 
in serious implications not only in terms of fairness, and as a pros- 
ecutor I can say this, not only as in regards to fairness to the indi- 
vidual charged, but also to the resulting burdens on the commu- 
nity, on the citizens. 

Collateral consequences can also present challenges to the issue 
of reentry, and reentry is very important. It may become a surprise 
to many of you, but local prosecutors throughout the country have 
very spearheaded, reentry programs because we see this as a pub- 
lic safety issue. Nonetheless, not all collateral consequences of con- 
viction are affected. Many have no relationship to public safety and 
prevent a former offender from doing productive work in order to 
support a family and contribute to the community. This effect to 
employment results and represents one of the more difficult issues 
facing, I think, our justice system and our Nation. The reality is 
that ex-offenders who cannot find jobs that provide sufficient in- 
come to support themselves and their families are more likely to 
commit more criminal acts and find themselves again back in pris- 
on. 

Now, the American Bar Association has adopted a comprehensive 
set of principles regarding collateral sanctions, and they have two 
primary goals, one to encourage awareness of all involved in the 
justice system process of the full legal consequences of a conviction, 
so when someone is convicted they know what’s going to happen. 

And, secondly, to focus attention on the impact of collateral con- 
sequences on the process by which a convicted person can get into 
reentry and come back into the community and be a productive 
member of the community. 

They also call for a significant number of reforms to the law. 
Number one, the law should identify with particularity the type, 
severity, and duration of the collateral sanctions, so if there is a 
collateral sanction to a particular crime, everyone knows what it is. 

Now, the Collateral Consequences of Conviction Project, which is 
funded by the National Institute of Justice and completed just re- 
cently by the American Bar Association is something that was au- 
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thorized by Congress. We started it in 2009, we just completed it, 
and we have adopted and found 45,000 collateral consequences. 

And, again, the hope is that we can categorize these and that ev- 
eryone knows, it is open to the public, to defense lawyers, to pros- 
ecutors, and that way everyone can understand what the collateral 
consequences are. They are readily available, and they know what’s 
involved. Thank you very much, and I appreciate it, and I will be 
glad to answer any questions. 

[The prepared statement of Mr. Heck follows:] 
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Chairman Sensenbrenner, Ranking Member Scott and Members of the Task Force on Over- 
Criminalization: 

Good morning. My name is Mathias FT. FTeck, Jr. I am the Prosecuting Attorney for 
Montgomery County, Ohio. I serve as the current Chair of the American Bar Association’s 
Criminal Justice Section which has over 20,000 members including prosecutors, private defense 
counsel, appellate and trial judges, law professors, correction and law enforcement personnel, 
public defenders and other criminal justice professionals. 

1 appear today at the request of ABA President James R. Silkenat to present the views of the 
ABA concerning the status of the law regarding collateral consequences of criminal conviction 
and its relationship to over-criminalization of federal criminal law. The American Bar 
Association, with a membership of nearly 400,000 lawyers worldwide, continuously works to 
improve the American system of justice and to advance the rule of law in the world. 

The American legal system has long recognized that certain legal disabilities flow from a 
criminal conviction in addition to the sentence imposed by the court. These collateral 
consequences of conviction include such familiar penalties as disenfranchisement, deportation, 
and loss of professional licenses, as well as newer penalties such as felon registration and 
ineligibility for certain public welfare benefits. 

Collateral consequences of conviction have been increasing steadily in variety and severity for 
the past 30 years, and it has become increasingly difficult to shake off their lingering effects. 
Collateral consequences have accumulated with little coordination in disparate provisions of 
state and federal codes, making it difficult to determine all of the penalties and disabilities 
applicable to a particular offense. As I will discuss later, our National Inventory Project has 
compiled and listed on its website over 45,000 such provisions nationwide. 

Some collateral consequences serve an important and legitimate public purpose, such as keeping 
fireamis out of the hands of persons convicted of crimes of violence, or barring persons recently 
convicted of fraud from positions of public trust. Others are more difficult to justify, particularly 
when applied automatically across the board to whole categories of convicted persons. Perhaps 
most problematic are laws that limit the exercise of fundamental rights of citizenship, or restrict 
access to otherwise generally available public benefits and services. The indiscriminate 
imposition of collateral penalties has serious implications, not only in terms of fairness to the 
individuals involved, but also in terms of the resulting burdens on the community. 

Persons convicted of a crime ordinarily expect to be sentenced to a terni of probation or 
confinement, and perhaps to a fine and court costs. What they often do not anticipate is that 
conviction will expose them to numerous additional legal penalties and disabilities, some of 
which may be far more onerous than the sentence imposed by the judge in open court. 

Those sanctions may apply for a definite period of time, or indefinitely for the convicted 
person’s lifetime. To the extent they occur outside the sentencing process, they often take effect 
without judicial consideration of their appropriateness in the particular case, without notice at 
sentencing that the individual’s legal status has dramatically changed, and indeed without any 
requirement that the judge, prosecutor, defense attorney or defendant even be aware of them. 
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The unprecedented increase in the number of persons convicted and imprisoned over the past 
three decades in the United States means that this half-hidden network of legal barriers now 
affects a growing proportion of the populace. More people convicted inevitably means more 
people who will ultimately be released from prison or supervision, and who must either 
successfully reenter society or be a risk of reoffending.' 

Collateral consequences of conviction contribute to the criminal justice system’s reentry 
challenges. The ABA supports fair, efficient, and effective sentencing. The Association also 
supports reasonable restrictions on former offenders holding certain jobs where their records 
would raise genuine issues of public safety. Nonetheless, not all collateral consequences of 
conviction are fair or effective. Many have no relationship to public safety and prevent a former 
offender from doing productive work to support a family and contribute to the community. 
Moreover, some collateral sanctions remove potential employees and workers from the 
employment market when both they and employers would benefit from the removal of sanctions. 
In some instances, collateral bars on employment prevent someone who has been trained by the 
government at taxpayer expense from taking the very job for which he or she has been trained - 
which makes no sense at all. 

The relationship between over-criminalization and unnecessary, ill-advised collateral 
consequences is clear, and both need to be addressed to promote fairness. If an appeal to fairness 
is not by itself sufficient to encourage attention to this public policy problem, perhaps an added 
concern for public safety and fiscal responsibility will. 

Our criminal justice system faces daunting challenges. America has the highest rate of 
incarceration in the world and the concentration of those incarcerated relative to the rest of the 
population disproportionately includes men, the young, and racial and ethnic minorities. For 
example, one in 12 African American men currently reside behind bars contrasted with only one 
in 87 white men.^ A limited education or a lack of employment characterizes a disproportionate 
portion of the prison population as well. An African American man between the ages of 20-34 
years old without a high school diploma has a 37 percent likelihood of being in prison while only 
a 26 percent likelihood of being employed.'^ 

Aside from the substantial economic burden to tax payers - over $65 billion a year - 
incarceration carries long lasting economic and social repercussions for ex -offenders, families, 
and communities. Ex-offenders fortunate enough to find employment can expect an 1 1 percent 
reduction in hourly wages and, at the age of 48, an ex-offender will have earned $ 1 79,000 less 
than if he had never served any time.'' Moreover, 54% percent of inmates havejuvenile children. 


' 729,295 persons were released from state and federal prisons in 2009. See Bureau of Justice Statistics, U.S. Dep't 
of Justice, Prisoners in 2009 (2010). 

■ "Collateral Costs: Incarcerations Impact on Economic Mobility” The Pew Center on the States available at 
http://vmn\’. pewcenteronthestates.org/uploadedFiles/Collateral_Costs.pdf? 11=8653. 

' "Collateral Costs: Incarcerations Impact on Economic Mobihiy’’ see note 2. 

' "Collalcral Cosis: Incarcerations Impacl on Economic Mobilily” see note 2. 
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meaning that 2.7 million children have a parent behind bars.^ These same children of ex- 
offenders have a 19% greater chance of expulsion or suspension than their classmates.'’ 

The reality is that ex -offenders who cannot find jobs as well as those who cannot find jobs that 
provide sufficient income to support families and children who are excluded from school are 
more likely to commit criminal acts. Smart public policy would seek to confine the use of 
criminal penalties to behavior that cannot be adequately deterred by civil penalties or behavior so 
threatening to peace and order that a criminal sanction is the only appropriate response. And 
smart public policy would eliminate barriers to employment, education, housing and other 
benefits that are needed to enable individuals to be contributing members of their communities. 

To promote smart public policy, the ABA and its Criminal Justice Section have made finding 
solutions to obstacles of reentry and reducing recidivism a top priority. We have accomplished 
these goals largely through studies and research that lead to the Section’s recommending policies 
for adoption by the ABA House of Delegates, its policy making body. 

1 will briefly discuss some of the ABA’s policy recommendations and our ongoing work. 

ABA Standards for Criminal Justice: Collateral Sanctions and Discretionary 
Disqualification of Convicted Persons 

The ABA House of Delegates approved in August 2003 a comprehensive set of principles 
regarding collateral sanctions. The final product, the ABA Standards for Criminal Justice, 
Collateral Sanctions and Discretionary Disqualification of Convicted Persons' was the result of 
careful drafting and meticulous and extensive review by representatives of all segments of the 
criminal justice system: judges, prosecutors, private defense counsel, public defenders, court 
personnel, corrections officers, and academics active in criminal justice teaching and research. 

Under prevailing law and procedure, collateral sanctions are imposed on individuals upon 
conviction without notice or legal process. Judges are ordinarily not required to advise 
defendants of collateral consequences at plea or sentence, and defense counsel ordinarily need 
not inform their clients about collateral consequences when advising about the appropriate 
course of action.* Because judges and defense lawyers need not consider them, there is no 
compelling reason for prosecutors to educate themselves about them either. 


* “Collateral Costs: Tncarceratioiis Impact on Economic Mobility” see note /. 

* “Collateral Costs: Incarcerations Irnpacl on Economic Mobility” see note I. 

See ABA Standards for Criminal Justice. Tlrird Edition; Collateral Sanctions and Discretionary Disqualification of 
Convicted Persons available at. 

liliD:.i/\vtvw.amcricanbar.or£,rnrouus.'criininal insticc/policv.-'iiidcx aba criminal inslicc LX)licics bv m ccline.lilnii# 
aiti0.3iqia. 

* A few courts require Ibal a dcfcndaru be advised ot particular collateral consequences al pica or scrUcncc. See, e.y., 
Barkley v. State, 724 A.2d 5.S8 (Del. 1999) (failure to infonri defendant tliat Iris driver’s license would automatically 
be revoked upon conviclion, as rcquired by applicable cotirl ndcs, rendered guilly plea invalid); Skolc v. Slate. 760 
A.2d 647 (Md. 2000) (noncitizen permitted to chtillenge guilt)' pleti by W'rit of corani nobis where he was not 
advised of immigration consequences as required by court rule). The most significant context where statutes, court 
rules or constitutional duties require advisement of potential collateral consequences is with respect to deportation. 
See Padilla v. Kentiicky._559 U.S. 356 (20l0)(failure by defense attorney to advise non-citizen client about 
deportation risks of a guilly plea violate Sixth Amcndncnl right to counsel lo innnigralion consequences). 
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As a result, all those present at a sentencing may later be surprised to learn the full extent of the 
offender’s changed legal status. Indeed, many collateral consequences are under-enforced simply 
because the convicted person is unaware of them. An offender’ s failure to appreciate how his 
legal situation has changed as a result of his conviction may have far-reaching consequences for 
his own ability to conform his conduct to the law. 

One goal of the ABA in promulgating and disseminating the Standards has been to encourage 
awareness of the full legal consequences of a criminal conviction, particularly those that are 
mandatory upon conviction. There is no justification for participants in the legal system to 
operate in ignorance of the effects of its actions. Prosecutors when deciding how to charge, 
defendants when deciding how to plead, defense lawyers when advising their clients and judges 
when sentencing should be aware, at least, of the legal ramifications of the decisions they are 
making or advice they are giving. 

A second goal of the ABA has been to focus attention on the impact of collateral consequences 
on the process by which a convicted person re-enters the free community, and is encouraged and 
supported in his efforts to become a law-abiding and productive member of society. As our 
prison population has grown dramatically in recent years, the concern for offender reentry has 
grown correspondingly. The criminal justice system aims at avoiding recidivism and promoting 
rehabilitation, yet collateral sanctions and discretionary barriers to reentry may severely impede 
an offender’s ability for self-support in the legitimate economy, and perpetuate his alienation 
from the community. As the laws restricting convicted persons in their ordinary life activities 
have multiplied, they have discouraged rehabilitation of offenders and created a class of people 
who live permanently at the margin of the law. 

The ABA Standards on Collateral Sanctions call for a number of significant reforms to current 
law. Among them are: 

1 . A directive that at both the federal and state level, the legislature should set out or 
reference all collateral consequences in a single chapter or section of the jurisdiction’s 
criminal code. The chapter or section should identify with particularity the type, severity 
and duration of collateral sanctions applicable to each offense. 

2. Collateral sanctions should be considered by the court at the time of sentencing. Rules of 
procedure should require that the defendant has been informed of collateral sanctions 
made applicable to the offense or offenses of conviction under state and federal law. 

3. The legislature should authorize a court or specified administrative body to enter orders 
waiving, modifying, or granting timely and effective relief from any collateral sanction 
imposed by the law of that jurisdiction, and should establish a process by which a 
convicted person may obtain an order relieving the person of all collateral sanctions 
imposed by the law of that jurisdiction. 

4. Jurisdictions should not impose the following collateral sanctions: 

(a) Deprivation of the right to vote, except during actual confinement; 

(b) Deprivation of judicial rights, including the right to initiate or defend a suit, be 
eligible for jury service, except during actual confinement or under court 
supervision; or execute judicially enforceable documents and agreements; 

(c) Deprivation of legally recognized domestic relationships and rights other than in 
accordance with rules applicable to the general public; 
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(d) Ineligibility to participate in government programs providing the necessities of 
life, including food, clothing, housing, medical care, disability pay, and Social 
Security; 

(e) Ineligibility for governmental benefits relevant to successful reentry into society, 
such as educational and job training programs. 

Justice Kennedy Commission 

In 2003, Justice Kennedy addressed the American Bar Association’ s House of Delegates 
regarding the “hidden world of punishment,” and called on the legal profession to direct the 
“energies ... of the entire Bar. . .” to issue of collateral consequences.” In response, the ABA 
President convened a commission of ABA members with diverse criminal justice backgrounds 
and substantial experience in the criminal justice system to undertake a study on a broad number 
of criminal justice issues including mandatory minimum sentencing schemes, disparate 
sentencing rates among racial and ethnic groups, and the objectives of incarceration. 

The ABA Justice Kennedy Commission undertook a comprehensive national examination of 
federal and state justice policies that have led the Nation to the current state of mass 
incarceration, with minorities bearing the brunt of the increased prison andjail populations. 

The Kennedy Commission made a number of important recommendations, all of which were 
adopted by the ABA.'° One finding of particular importance today was that the most significant 
predictor of recidivism was employment. Based on this finding, the Kennedy Commission 
recommended that “barriers to employment, housing, treatment, and general public benefits must 
be eliminated to the greatest possible extent in order to have greater opportunity for successful 
reentry for those with a criminal conviction.”" The finding and the recommendation should not 
be a surprise to anyone who has studied recidivism. If a former offender cannot support himself 
or herself with honest employment, criminal activity is the unfortunate, likely alternative. That 
is why reentry (the effort to enable a former offender to return successfully to the community and 
to be a contributing member) is at the top of the list of criminal justice reforms that so many 
seasoned prosecutors, judges and defense counsel support. 

Second Chances in the Criminal Justice System 

Following the success of the Justice Kennedy Commission Report, the American Bar 
Association’s Commission on Effective Criminal Sanctions (CECS) expanded upon the work of 
the Justice Kennedy Commission to create a compendium on the topic of reentry that focused on 
the fairness and proportionality of punishment and on ways in which criminal offenders may 
avoid or escape the permanent legal disabilities and stigma of a criminal record. The CECS 


' Justice Kennedy Commission: Report aiid Recommendations . American Bar Association (2004). p. 2. 

The full Justice Kennedy Commission Report and Recommendations is a\'ailable at the following site, beginning 
at p. 58: littp://ww\v.americanbai'.oig/co]iteitt/dani /aba/'mi.grate d./cecs/^condciiaitce5.aut hche ckdam.pdf. 

Justice Kennedy Commission , see noie 13. al p. 7. 
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report and its recommendations looked at the relationship between those with criminal records 
and opportunities for employment. 

Most people would agree that those who have committed a crime should be entitled to a second 
chance after paying their debt to society. Very few jurisdictions have figured out how to 
accomplish this successfully, however. The statute books in every state are filled with laws that 
disqualify people from jobs and licenses based on a criminal record. Even where it does not 
mandate exclusion, the law generally allows rejection of applicants for employment (and 
termination of existing employees) based solely on the fact of a criminal record. Some private 
employers have adopted sweeping policies against employing people with criminal records, 
including those who were arrested and never convicted. The increased reliance since 9/11 on 
criminal records checks as a screening mechanism makes it much more difficult for the millions 
of Americans who have a criminal record to find employment and become productive citizens in 
our society. 

The CECS report showed that ex-offenders who were jobless after reentry were three times more 
likely to return to prison; furthermore, the report also noted that 60% of fonner prisoners were 
unemployed a year after release from prison.'^ 

The report examined the impact of a reliance on criminal background checks on the hiring 
process. It found that increases in the exchange of information due to technology have made it 
easier for employers to access background information on applicants, but the information 
generated is not necessarily accurate. Criminal background checks can contain inaccurate 
information, perhaps due to identity theft, or incomplete information, such as information on 
arrests that did not lead to criminal convictions. *“* Moreover, many employers have little 
knowledge of how the criminal justice system works and what a particular record actually 
represents, so even when completely accurate information is provided, employers can 
misinterpret the information contained in a background check. 

The CECS report recommended limiting access to criminal background information for purposes 
other than law enforcement. The report also recommended that employers and credit reporting 
agencies ensure that the information on a criminal history is accurate and that the information 
does not contain sealed or expunged records. 

The CECS recognized that offenders’ lack of vocational skills often result In an ancillary barrier 
to employment that places them at a significant disadvantage in a competitive job market, and 
without the opportunity to develop marketable vocational skills while incarcerated, overcoming 
all of the barriers to employment becomes unlikely at best. The report offered several 
recommendations. First, and perhaps most important, was the recommendation that 
disqualifications for employment should only be applied when the crime is suhstariUally related 

Second Cliances in the Criminal Justice Svstem. American Bar Association (2007), m’ailable at: 
liito://nvw.aniericanbar.org /con tenr/dnm’'aba/imgiated.’'cecs/seco(iriciiarices.aii1hct]eckdam.Ddf. 

Second Cliances . p. 27. 

^ ' Second Cliances . p. 36. 

Second Chances , p. 8. 

Second Cliances . p. 38. 

^ ' Second Chances , p. 27. 
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to the job opportunity or where serious public safety concerns exist.** The CECS also 
recommended that, when there is a finding that a crime is substantially related to the job 
opportunity, there should be some process for relief, such as allowing the applicant to 
demonstrate his or her fitness of character.*® 

ft recommended the adoption of federal and state laws that would provide for a case-by-case 
exemption or waiver process to give persons with a criminal record an opportunity to make a 
showing of their fitness for the employment or license at issue, and require a statement of 
reasons in writing if the opportunity is denied because of the conviction. Federal and state law 
should also provide for judicial or administrative review of a decision to deny employment or 
licensure based upon a person’s criminal record. The CECS favorably noted New York law in 
this regard. New York’s fair employment practices law extends its protections to people with a 
criminal record, and prohibits public and private employers and occupational licensing agencies 
from discriminating against employees based upon convictions and arrests that did not result in a 
conviction, unless disqualification is mandated by law.^** 

Further, the CECS recommended against automatic barriers to employment and favored 
discretionary factors that should be handled on a case-by-case basis.^* Moreover, the CECS 
recommended that the barriers should expire after a reasonable period of time. Its report noted 
that a person who has not committed a crime in seven years is no more likely to commit a crime 
than a person who has never committed a crime.^^ 

It complemented the work of the Kennedy Commission, built upon that work, and added to the 
realistic chance that criminal justice reform might actually be undertaken and might work both 
(a) to reduce recidivism, reduce the number of crime victims, eliminate wasteful expenditures on 
jails and prison, reform the ways in which probation and parole are handled, and improve public 
safety; and (b) simultaneously to reduce the number of people incarcerated in United States jails 
and prisons, improve the prospects of former offenders to achieve successful reentry, break the 
cycle of recidivism, and ameliorate the impact of the criminal justice system on minority 
communities. 

The collateral consequences of criminal records to employment represents one of the more 
difficult issues facing our justice system and our nation. Without question, if the substantial 
barriers to employment for ex-offenders continue to exist, the United States will remain on top of 
the world in recidivism rates. Unfortunately, the solution is not as simple as removing the 
statutory barriers and the background check requirements Many small businesses across 
America cannot afford a hiring mistake; a business that hires an ex-offender immediately 
increases its exposure to liability because of civil suits for negligent hiring. States like Illinois 
have tried to find a middle ground in the form of certificates of rehabilitation.'^* Ex -offenders 
can apply for a certificate and, if they meet a set of factors, they are awarded a certificate that 


Second Cliances . p. 29. 

Second Chances , p. 3 1 . 

N.Y.S. Human Rights Law, N.Y.Exec. Law' § 296(16). 
Second Chances , p. 29. 

^ Second Cliances . p. 27. 

Second Chances , p. 32. 
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immunizes employers from negligent hiring law suits. Factors that are considered are length of 
time that has passed since release, age at the time of the offense, nature of the offense and any 
actions the offender can report regarding their good conduct and rehabilitation. Without this 
middle ground approach, the few employers that do have discretion to hire ex-offenders without 
statutory licensing barriers will continue to eliminate ex-offenders from their hiring pool. 

Coincidental with the barriers to employment for persons with criminal conviction records, is the 
related problem of the unreliability of the data base most commonly used by employers for job- 
related background checks, the FBI criminal records database. The FBI maintains criminal 
history records on more than 75 million individual, one in every four Americans. According to 
the Department of Justice - the custodian of the records at issue - roughly 50 percent of the FBI 
criminal records are incomplete or inaccurate.*^ The most common inaccuracy is omission of 
information on final disposition after arrest, including dismissals and other exculpatory 
information. Despite its acknowledged shortcomings, the use of FBI background checks for 
employment purposes has grown at a phenomenal rate, estimated at 17 million employment- 
related FBI checks in 20 1 2, six times the number conducted a decade ago. “ An estimated 1 . 8 
million workers a year are subject to background checks that include faulty or incomplete 
information, and 600,000 may be prejudiced in seeking employment by FBI reports that do not 
include accurate or up-to-date information that would benefit thern.^ 

Despite significant federal funding over many years to improve the FBI criminal records 
database, little progress has been made since the 2006 DOJ Report to Congress, We support 
Congressional action to require implementation of accuracy standards for this most important 
database and commend Representatives Bobby Scott and Steve Cohen for introducing the 
Fairness and Accuracy in Criminal Background Checks Act. 

Collateral Consequences of Conviction Grant 

The Collateral Consequences of Conviction Project funded by the National Institute of Justice 
recently has completed developing a state-by-state database of all collateral consequences of 
criminal convictions that exist in every jurisdiction’s code of laws and regulations. The project 
was authorized by Congress in 2008 in large part due to the leadership of Senator Patrick Leahy. 
This monumental project has identified about 45,000 collateral consequences, The expectation 
is that this resource can be used, without cost, by everyone - the public, attorneys, prosecutors 
and defense attorneys, judges, and policy makers - to reveal all of the repercussions attendant to 
a conviction. Knowledge of these consequences can only lead to a more fair and accurate 
discussion of plea bargains, decisions to charge and prosecute, sentencing decisions, and 
lawmaking. 


*' U.S. Dcpl. of Juslicc, OITlcc of the AKonicy General, The AUorney General's Reparl on Criminal Uisiory 
Background Checks (June 2006) pg. 3, m’ailoble at httD://'www.iustiee.uov/QlD/au bueheeks renoit.pdf 

Wanted: Accurate FBI Background Checks for Employment, The National Employment Law Center (2013) pg. 
5, m’ailable at hUp:/Ay\ywniclj?.o®pagc/VSCLRt20L3/RciX)n-Wan(cdnAQCum(c-FBT:J3ackijround-Chc^^^^^^ 
EmutoYment.pdi7nucdii~l . 

Wanted: Accurate FBI Background Checks for Kmplovnient, p. 13. 

^ See National Inventoiy' of tlie Collateral Consequences of Conviction website af. 

hUp7Ayww,ribacp!Mcralcpii^^^^ 
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ABA attorneys working with the Project have reviewed hundreds of thousands of statutes and 
regulations, identifying and cataloguing each of the collateral consequences that they have found. 
In particular, the attorneys determine: (1) whether a consequence applies automatically by 
operation of law or if there is a discretionary component to the statute; (2) the type of benefit 
affected** {i.e., employment and licensing); (3) the duration of the consequence; (4) whether 
there is any relief specified within the statute; and (5) what crime triggers each consequence. 

The vast majority of collateral consequences identified by the project are employment-related. 
These are specific provisions that may prohibit employment generally in a field or have a 
subsidiary effect on employment by limiting professional, occupational, and business licensing. 
License applicants - ranging from a cosmetology license to a license to practice law - can be 
denied because of a previous criminal conviction, regardless of how long ago the incident 
occurred. This is true despite the fact that state correctional systems spends millions of dollars 
on job training programs in prison, only to then bar re-entering individuals from obtaining 
licenses that would allow them to work in the fields for which they were trained in prison. While 
there are a countable number of identified employment-related consequences, it does not begin to 
address the discrimination based on criminal history in unregulated private enterprise, where a 
criminal history will preclude hiring for most any job. 

Furthermore, like considerations of criminal histories, many collateral consequences act as 
permanent disqualifications. Although some pennanent disqualifications represent a considered 
legislative or administrative judgment, many more simply fail to specify an end date for the 
disqualification, most likely because no one focused on the appropriate length of the 
disqualification. Thus, a crime committed at age 1 8 can ostensibly be used to deny a former 
offender the ability to become a licensed barber or stylist when he or she is 6.S years old. 

The collateral consequences of greatest concern, however, affect offenders’ ability to live and 
provide for themselves - for instance, collateral consequences that deny welfare benefits or 
housing assistance. These consequences can put the offender s family in a double bind: where 
they must choose between providing for themselves or helping their loved one or fellow man; 
whether to continue to receive public benefits against helping a brother, a father, a friend, a 
recent offender have a safe place to sleep. The irony is that a stable support stmcture is crucial to 
reduce recidivism. When offenders leave prison, if they have no place to live and no way to earn 
money, is it any wonder that they may reoffend'^ 

Finally, the mechanisms for relief of particular collateral consequences are for the most part non- 
existent and traditional relief mechanisms - like executive pardons, expungements, sealing 
provisions, and set-asides - do less in our internet age, where criminal searches will always 
document a criminal past. In effect, a criminal history becomes a seemingly insurmountable 
barrier to successful reentry. 

While this is a bleak picture of collateral consequences, there is a growing awareness of the 
impact these laws are having and signs a consensus may be forming toward action to rationalize 


^ Collateral consequence categories include employment, public benefits, civic participation, family rights, 
individual rights, niilitaiy', innnigration, and those crimes subject to die Sex Offender Registration and Notification 
Acl 
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the law in this area. The hope is that this project will provide everyone a readily accessible 
resource and tool to assist all stakeholders in the criminal justice system and the general public 
that has an interest in reducing crime to finally begin to know the full scope of and the actual 
number of collateral consequences. Armed with knowledge, they can propose and deliver on 
appropriate reform of unfair and unjust collateral consequences. Until there is reform, at least 
practitioners, judges, prosecutors, and defense attorneys will be better able to provide more 
informed assistance and counsel to any American who has or may have a criminal history or is 
facing criminal charges. 

Thank you for the opportunity to appear before the Task Force today to share the views of the 
American Bar Association. 
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Mr. Sensenbrenner. Thank you very much, Mr. Heck. 

Mr. Jones. 

TESTIMONY OF RICK JONES, EXECUTIVE DIRECTOR, 
NEIGHBORHOOD DEFENDER SERVICE OF HARLEM 

Mr. Jones. Thank you for the invitation to appear before you 
this morning. 

We have a lot of ground to cover and a little time. I am going 
to get right into it. Sixty eight million people in this country are 
living with a criminal record. That is one in every four adults. 
Twenty million people with felony convictions, 14 million new ar- 
rests every year, 2.2 million people residing in jail or prison, that 
is more than anywhere else in the world. 

As a member of the NACDL task force that produced this collat- 
eral damage report, I had the opportunity to travel to every region 
of the country and listen to the testimony of people living with con- 
victions as well as to the testimony of many other stakeholders in 
the criminal justice system. 

In Northern California, we heard from a chief of police who is 
dealing with a significant crime problem, a rising murder rate, and 
widespread community distrust. As he searched for solutions, he 
realized that he was policing from a place of fear. That was his 
term, policing from a place of fear. He was not serving or pro- 
tecting the community. He was at war with the community. His of- 
ficers did not really know the citizens they were policing. Distrust 
and fear was the order of the day. It wasn’t until he took the time 
to get to know the people he was charged with protecting, that he 
recognized and appreciated their humanity. Trust and under- 
standing improved, and his crime problem began to decline. 

Sixty eight million people living with convictions, more than the 
entire population of France. We are in danger of becoming a nation 
of criminals because we are policing from a place of fear. Fourteen 
million new arrests every year. We are prosecuting from a place of 
fear. Forty five thousand, collateral consequences on the books in 
this country, 45,000 road blocks to the restoration of rights and sta- 
tus after conviction. We are legislating from a place of fear. The 
time has come for change in our national mind set. We must move 
from penalty, prosecution and endless punishment to forgiveness, 
redemption and restoration. 

A great way for this Task Force to begin the healing process is 
to implement the first recommendation in our report, a call for a 
national restoration of rights day, a day every year where we can 
celebrate redemption and restoration with educational programs 
for employers, skills training workshops for the affected commu- 
nity, job fairs, certificate of relief programs, at no cost and no cost 
opportunities, no cost opportunities to clean up your rap sheet. 

More concretely, there are four steps this Task Force can take 
that will have an immediate impact on the collateral damage of col- 
lateral consequences. First, you must repeal Federal mandatory 
collateral consequences. Fourteen million new arrests each year, 68 
million people living with convictions, mandatory, automatic, 
across-the-board collateral consequences make no sense. You can- 
not paint with that broad a brush. There is no public safety benefit 
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in stripping people of their right to vote. Eliminate mandatory col- 
lateral consequences and stop creating new ones. 

Second, you must provide meaningful Federal relief mechanisms 
for those people living with Federal convictions. First and foremost 
14 million new arrests each year is indicative of the problem. We 
must create avenues for avoidance and diversion in the Federal 
criminal justice system. Defense attorneys, prosecutors and judges 
must be cognizant of diversion opportunities and promote them. 
Judges have to be empowered with relief at sentencing, individual- 
ized relief, tailored to the individual and unique circumstances. 

The Federal pardon process must be reinvigorated and meaning- 
fully carried out. Pardons should be routinely granted in the ordi- 
nary course of business. The process must be transparent and ac- 
cessible to all. The media must be informed and aware of the proc- 
ess, and there should be dedicated staff committed to the regular- 
ized review of pardon applications. 

Third, for those discretionary consequences that remain, there 
must be clearly established guidelines for decisionmakers to follow, 
guidelines with respect to relevancy, passage of time and evidence 
of rehabilitation. There should be a presumption of irrelevance for 
any conviction beyond a certain number of years and for anyone 
who has shown evidence of rehabilitation. 

Finally, consumer reporting agencies and background check com- 
panies must be regulated. Rap sheets are not a commodity. We 
should not be creating a market in the buying and selling of peo- 
ple’s conviction records. There are some law enforcement agencies 
in this country that sell rap sheets. That must stop. Any records 
disclosed must be accurate. The FBI Web site, which is the main 
source of criminal record acquisition, is wrong 50 percent of the 
time. It must be cleaned up and maintained, and there must be an 
easily accessible, no-cost method for individuals to check their rap 
sheets and make corrections or updates. 

The time has come to end the economic drain of collateral con- 
sequences, the endless Government intrusion into the lives of our 
citizens, and the social and moral havoc they wreak on individuals, 
on families and entire communities. We need a coherent national 
approach to forgiveness, to redemption, to the restoration of rights 
and status after conviction. 

Thank you. I look forward to your questions. 

[The prepared statement of Mr. Jones follows:] 
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Introduction 


Rick Jones is the Executive Director of the Neighborhood Defender Service of Harlem, 
Secretary for the National Association of Criminal Defense Lawyers (NACDL) and Co-Chair of 
NACDL’s Task Force on Restoration of Rights and Status After Conviction. NACDL is the 
nation’s leading organization devoted to ensuring justice and due process for persons accused of 
crime; fostering the integrity, independence and expertise of the criminal defense profession; and 
promoting the proper and fair administration of criminal justice. NACDL’s Task Force on 
Restoration of Rights and Status After Conviction was assembled to evaluate legal mechanisms 
available for relief from the collateral consequences of conviction and develop comprehensive 
proposals for reform. The Task Force aims to encourage actors in the justice system to foster an 
appreciation for the importance of functional restoration mechanisms. NACDL and members of 
this Task Force seek to dismantle the functional exile to which convicted persons are now 
consigned. NACDL commends the House Judiciary Committee for considering the effects of 
overcriminalization in our society. 
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Jessica Chiappone could not volunteer at her children’s school because of a conviction 
that was 1 5 years in her past. Darrell Langdon needed a dedicated attorney, a sympathetic judge, 
and media attention to persuade school officials, 25 years after his drug possession conviction, to 
let him return to his longtime work as a boiler room engineer. Mr. C, a business executive who 
learned crisis management during his military service, was turned away from volunteer work 
with the American Red Cross because of a minor fraud conviction. Brenda Aldana trained as a 
dental assistant while in federal prison for a drug crime but abandoned her hopes of pursuing this 
work, knowing the licensing board would likely deny the exemption she would need based on 
her criminal record. Jennifer Smith received a deferred adjudication on a shoplifting charge in 
New York and lost out on a job offer from a bank as a result — under federal law, the bank could 
not hire her, even though the charges against her were eventually dismissed. 

Currently there are approximately 45,000 laws and rules in U.S. jurisdictions that restrict 
opportunities and benefits in one way or another based upon a conviction or arrest.' 

Jessica Chiappone, Darrell Langdon, Mr. C., Brenda Aldana, Jennifer Smith, and millions 
of other Americans are at the mercy of these institutionalized restrictions. More than one in four 
adults in the United States — some 65 million people — have a criminal record.^ And this is a 
conservative estimate. There are 14 million new arrests every year.^ More than 19 million 
people have felony convictions, and millions more have been convicted of less serious crimes. 
The nation’s incarceration rate — 2.2 million adults currently in jail or prison — is the highest in 
the world. In the last half-decade, prison release rates have increased, making reentry a critical 
point on the national radar. In 2012, 637,400 individuals were released from state/federal 
prisons, exceeding the number of those admitted. '* The need to address prisoner reentry and 
restoration of rights must be a central concern of the US justice system. 

The collateral consequences of conviction — specific legal restrictions, generalized 
discrimination and social stigma — have become more severe, more public and more permanent. 
Formal and informal collateral consequences are deeply embedded in the nation’s laws, 
regulations, policies, and culture. These consequences affect virtually every aspect of human 
endeavor, including employment and licensing, housing, education, public benefits, credit and 
loans, immigration status, parental rights, interstate travel, and even volunteer opportunities. 
Collateral consequences can be a criminal defendant’s most serious punishment, permanently 


' NAT'L tNVENTORY OF THE COLLATERAL CONSEQUENCES OF CON VlCTtON, available at 
hf.i pVAvww, abacollHteralcoii5equences.org . 

- THE NATX EMP'T LAW PROJECT. 65 MILLION NEED NOT APPLY; THE CASE FOR REFORMING 
CRIMINAL BACKGROUND CHECKS FOR EMPLOYMENT at 27 a2 (March 2011), dvciilahk a! 
http : / /w ww. nelp.o rg/'pa ae/ -/65 Million Need Not Applv. pdf?BO cdn=L 
’ Drug and Crime Facts. BUREAU OF JUSTICE STATISTICS, availahle at 
bttp:/Avww,bis,i£ov/coiitent/dcl/eiiforce.cfrri , 

Carson. E. Ann. Prisoners in 2012: Trends in Admissions and Releases, 1991-2012. U.S. Dcparlmcnl of Jiislicc, 
Bureau of Justice Statistics, December 2013. 
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relegating a person to second-class status. The primary legal mechanisms put in place to restore 
rights and status — executive pardon and judicial expungement — have atrophied or become less 
efi'ective. 

Branding so many millions of people with this “Mark of Cain” takes on a dangerous 
meaning in the electronic age. Arrest and conviction records are no longer paper documents that 
sit in court clerks’ files, accessible only by a trip to the local courthouse. Instead, they are often 
publically available on websites, open to all viewers who care to search. These technological 
advances have led to widespread background checking by employers, landlords, and others, even 
when not required by law. A recent survey showed that 92 percent of responding employers 
perform criminal background checks on at least some job candidates, and 73 percent perform 
checks on all job candidates." This means that a minor marijuana possession conviction, one of 
the most common misdemeanors, can follow a person for the rest of their life. 

The recent obsession with background checks has made it all but impossible for a person 
with a criminal record to leave the past behind. An arrest alone can lead to permanent loss of 
opportunity, charges that are never prosecuted, or are eventually dismissed, live on in the digital 
world. 


Some law enforcement agencies actually sell arrest records to private data companies. 
These companies have proliferated, profiting from the misfortune of innocent and convicted 
people. Even with conviction records, the well-documented failure of states to record when 
charges are dismissed or records sealed, and the failure of private data companies to keep 
accurate records, hurt millions of individuals. 

In 201 1, NACDL established a Task Force on Restoration of Rights and Status After 
Conviction. The Task Force heard testimony from more than 150 witnesses at hearings in 
Chicago, Miami, Cleveland, San Francisco, New York, and Washington, DC. Witnesses 
included individuals with criminal records, defense attorneys, state and federal judges, 
prosecutors, social scientists, re-entry professionals, probation and correctional personnel, 
employers, background screening companies, a congressman, a former governor, and local, state 
and federal officials. The Task Force also conducted site visits and reviewed a wide range of 
studies, reports, and articles on various restoration and relief mechanisms, and on collateral 
consequences more generally. N ACDL’s report. Collateral Damage: America 's Failure to 
Forgive or Forget in the War on Crime: A Roadmap to Restore Rights and Status After Arrest of 


’ See SOC’Y FOR HUMAN RES, MGMT.. BACKGROUND CHECKING: CONDUCTING CRIMINAL 
BACKGROUND CHECKS 3 (Jan. 22, 2010), 

littn:,7\v\vw.shrm.org.‘‘'Research/Suo-erTindings/Ai'ticies /Pas:e s.-t33ckgroundCheckCriimnalChecks.asnx. 
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Conviction, lays out the results of this investigation and the steps needed to set our nation on the 
right path (available at: www. nacdl .ora''restorati on/roadmapreport) . 

The comprehensive recommendations articulated in the report are distilled into 10 
overarching principles. Some recommendations require federal action, others state and local 
action, and still others are directed at various players in the criminal justice system, including the 
criminal defense bar. My testimony today will focus primarily on actions that should be 
undertaken at the federal level. 

To lay the groundwork for the recommendations set forth below, government entities, the 
legal profession, the media and the business community must promote a change in the national 
mindset to embrace the concepts of redemption and forgiveness, including a public education 
campaign to combat erroneous and harmful stereotypes and labels applied to individuals who 
have had an encounter with law enforcement and the criminal justice system. As a cornerstone 
of this movement, the United States should establish a “National Restoration of Rights Day” to 
recognize the need to give individuals who have successfully fulfilled the terms of a criminal 
sentence the opportunity to move on with their lives. 

Relief from the consequences of a criminal record is currently made up of a 
patchwork of approaches that are sometimes inconsistent and often irrational, with wide 
variations between states and even within a particular state. The United States desperately 
needs, and NACDL urges the nation to adopt, a coherent national approach to the restoration of 
rights and status after a conviction. At the federal level, five general approaches should be 
pursued: 

• Mandatory consequences must be repealed, and di scretionary disqualifications 
should be limited based on relevancy and risk factors; 

• Existing legal mechanisms that restore rights and opportunities must be 
reinvigorated and new ones established; 

• Non-conviction dispositions must be expanded and utilized; 

• Incentives must be created to encourage employers, landlords and other decision- 
makers to consider individuals with convictions for certain opportunities; and 

• Access to criminal history records for non-law enforcement purposes must be 
subject to reasonable limitations. 


5 



32 


1. Congress should repeal or limit existing collateral consequences. 

A. Mandatory collateral consequences are rarely appropriate. 

Most mandatory collateral consequences need to be repealed. Legislatures should not 
impose a mandatory collateral consequence unless it has a proven, evidence-based public safety 
benefit that substantially outweighs any burden it places on an individual’s ability to reintegrate 
into the community. Because the loss of voting rights serves no public safety purpose at all, 
Congress should pass the Democracy Restoration Act (H.R. 4459), which would allow 
individuals who have been convicted of a criminal offense to vote in federal elections. 

So too. Congress must reconsider federal law’s mandatory, lifetime disqualification from 
public housing for any person subject to lifetime inclusion in a sex offense registry. This 
mandatory federal consequence depends on the vagaries of state registration law and is unduly 
harsh in states with indiscriminate lifetime registration. In California, for example, every person 
on the registry is on for life, meaningthat those convicted of public urination in California are 
barred for life from public housing while those convicted of more serious violent offenses are 
not. 


The mandatory loss of the right to bear arms should be circumscribed. Under federal law 
and the laws of most states, a felony conviction results in the mandatory loss of an individual’s 
right to possess a firearm and ammunition. While there are surely circumstances when someone 
otherwise entitled to possess a firearm should lose that right for at least some period of time, the 
current approach sweeps far too broadly. As with other mandatory bars, the dissociation 
between the prior criminal conduct and the risk of harm frequently renders the blanket fireann 
ban senselessly unjust. For example, there is no evidence that prohibiting an individual with a 
fraud conviction from possessing a firearm advances public safety. Firearm consequences are 
particularly severe because under federal law, so-called felon in possession violations are 
punishable by up to 10 years in prison. 

More generally. Congress must pass relief-at-sentencing laws, as contained in the 
Uniform Collateral Consequences of Conviction Act and the model penal code. Relief at 
sentencing laws would give the sentencing judge authority to remove any mandatory collateral 
consequence. Any mandatory consequence that is not relieved should automatically terminate 
upon completion of an individual’s court-imposed sentence unless the government can prove a 
public safety need for its continued application. 
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B. Discretionary collateral consequences must be repealed. Any that remain should 
be subject to strictly established guidelines with respect to relevancy and the passage of time. 

Discretionary collateral consequences should be imposed only when the offense conduct 
is recent and directly related to a particular benefit or opportunity. The federal government 
needs to develop and enforce clear relevancy standards for use by discretionary decision-makers 
when evaluating an individual’s criminal record. The standards must require decision-makers to 
consider the nature and gravity of the conduct underlying the conviction, the passage of time 
since the conviction and any evidence of post-conviction rehabilitation. Administrative agencies 
must be required to specify and justify convictions that may be relevant in their particular 
context, and to publish standards that they will apply in determining whether to grant a benefit or 
opportunity. Benefits and opportunities must never be denied based upon a criminal record that 
did not result in conviction, and there should be a presumption of irrelevance for any offense 
committed in excess of 3.8 years. 

Pursuant to federal regulations, Public Housing Authorities (PHAs) have broad discretion 
to bar entire households even when no one in the household has been convicted of a crime, 
making standards for and limits on discretion particularly important. HUD should issue uniform 
national standards to PHAs about how to weigh a conviction record, and the importance of 
evidence of rehabilitation, in order to allow greater access to public housing. HUD should end 
its “One Strike Policy,” which gives PHAs discretion to evict or deny housing to an entire 
household if any household member or guest engages in criminal behavior, even if completely 
unknown to the rest of the household. 

The above recommendations are critical because an individual may avoid mandatory 
consequences yet remain subject to discretionary penalties that dramatically limit their mobility 
when reentering society. These consequences affect critical areas such as housing opportunities 
and seriously compromise an individual’s ability to provide for themselves and their families. 

II. Congress should provide individuals with federal convictions with meaningful 
opportunities to regain rights and status. Congress should also provide 
individuals with state convictions the effective mechanisms needed to avoid 
collateral consequences imposed by federal law. 

The federal criminal justice system lacks viable mechanisms for relief from a federal 
conviction. Individuals with federal, military and District of Columbia Code convictions have 
even more severely limited access to relief from collateral consequences than do individuals with 
state convictions. Unlike many stale systems, there is no expungement, sealing, or certificate of 


' Alfred Bliimstein & Kiminori Niiliamiira, ‘Redemption ’ in an Era of Widespread ('riminai Background Checks, 
NAT’L INST. OF JUSTICE (June I. 2010). available f7f iittpyM^'^'.Mif-gov./iQi.inia[s/263/page s/rede mptio!i,aspx 
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relief from disabilities for federal convictions, or even for non-conviction records. The only 
avenue for someone with a federal conviction, a petition for presidential pardon, unfortunately, 
rarely leads to relief 

Countering this deficit of federal relief options requires a two-pronged approach. First, 
the pardon process must be reinvigorated. Pardons should be considered an integral part of the 
criminal justice system and should be used to offer relief and restoration of rights to deserving 
individuals. Former Maryland Governor Robert Ehrlich adopted this view, held monthly 
meetings to review 30-40 petitions, and granted 227 pardons during his four years in office. 
NACDL recommends that the federal pardon process become more transparent and accountable 
and that grants be made generously according to clear standards. Connecticut, for example, has 
established a process wherein pardons are routinely handled by an independent executive office 
and staffed by attorneys with diverse background and professional experience. 

Although the pardon power clearly needs reform and reinvigoration, it is unrealistic to 
expect pardons to function as a primary avenue of relief from a conviction. Congress can expand 
opportunities for relief and restoration by giving sentencing judges the power to relieve collateral 
consequences at sentencing. Additionally, Congress should create a federal certificate of relief 
from disabilities. Several states have recently joined New York in enacting certificates of relief, 
including Illinois, North Carolina and Ohio. Certificates should be available for all federal 
convictions pursuant to clear, objective eligibility standards, and funding should be available for 
representation by defense counsel. 

Passing the Fresh Start Act (H R. 3014) would go a long way towards implementing this 
recommendation. That legislation, introduced by your fellow Task Force member Mr. Cohen, 
would allow certain nonviolent offenders who have completed their sentences to petition for 
expungement. I ask that this sub-committee direct resources to getting this bill through 
Congress. The Fresh Start Act does not compromise public safety - it merely gives individuals 
with a conviction the opportunity to wipe the slate clean after a demonstrated rehabilitation 
effort. 

III. Congress should expand non-conviction dispositions for federal crimes, and 

federal prosecutors should be encouraged to offer them wherever appropriate. 

Unlike most states, the federal system has no real form of diversion or deferred 
adjudication, other than for a first misdemeanor drug possession. To avoid harmful and 
unnecessary collateral consequences, diversion and deferred adjudication should be available for 
all but the most serious crimes, and prosecutors and courts should be encouraged to use these 
alternatives. Non-conviction dispositions should be sealed or expunged and should never trigger 
collateral consequences, and decision-makers should be barred from asking about or considering 
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such dispositions. The Federal First Offender Improvement Act (Fl.R. 2576), introduced in the 
last Congress, was a step in the right direction. H.R, 2576 sought to amend the federal criminal 
code to offer pre-judgment probation and expungement procedures for a greater number of 
nonviolent controlled substance offenses. The principles motivating that legislation should either 
be translated to new legislation or tiroposed again in a revised Federal First Offender 
Improvement Act. 

IV. The federal government must expand its efforts to provide employers, landlords, 
and other decision-makers affirmative incentives to offer opportunities to those 
with criminal records. 

The federal government currently offers the Work Opportunity Tax Credit, up to $2,400 
per employee, to employers hiring a person convicted of a felony who is recently released from 
prison. A federal bond program also provides insurance for employee dishonesty, similarly 
encouraging employers to offer opportunities. The federal government must extend these 
incentives to private landlords who offer housing to individuals with convictions. Additionally, 
decision-makers should be eligible for immunity from civil liability relating to an opportunity or 
benefit given to an individual with a criminal record if they are in compliance with federal, state 
and local laws and policies limiting the use of criminal records and with standards governing the 
exercise of discretion in decision-making. 

We recommend that Congress enact clear laws prohibiting unwarranted discrimination 
based upon an individual’s criminal record, with the EEOC responsible for effective enforcement 
and meaningful review of discrimination claims. In particular, the EEOC and other federal 
agencies should prohibit employers and other decision-makers from asking about or considering 
a criminal record to which access has been limited by law or court order. A strict prohibition 
must be put in place against employers inquiring about an applicant’s criminal record before a 
contingent offer of employment has been made. These provisions are colloquially known as 
“Ban the Box.” 

V. The federal government must limit access to and use of criminal records for non- 
law enforcement purposes and should ensure that records are complete and 
accurate. 

Government entities that collect criminal records should have set mechanisms for 
ensuring that official records are complete and accurate and must facilitate opportunities for 
individuals to correct any inaccuracies or omissions in their own records. Records that indicate 
no final disposition one year after charges are filed should be purged from all records systems. 
Criminal records that do not result in a conviction should be automatically sealed or expunged, at 
no cost to their subj ect. 
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The FBI’s criminal record repository, with 70 million unique sets of fingerprint files, is 
“the largest biometric database in the world . . . and is the most comprehensive single source of 
criminal history data in the United States.” It is also notoriously inaccurate and incomplete. 
About half of the records in the FBI database “are incomplete and fail to provide information on 
the final outcome of an arrest.”’ The FBI must correct these flaws and also ensure that 
information relating to state relief, such as expunged and sealed records, is reflected in its 
criminal record repository. 

Two bills introduced in Congress in 2013 seek to reform how the FBI collects and shares 
criminal record information, recognizing the major problems caused when employers doing 
background checks get inaccurate or overbroad information. The Fairness and Accuracy in 
Employment Background Checks Act (H.R. 2865), introduced by Task Force Ranking Member 
Mr. Scott, aims to clean up incomplete FBI background checks for employment. Also introduced 
in 2013, the Accurate Background Check Act (H R. 2999) would require the FBI to find missing 
information on past arrests for individuals applying to work in the federal government. Both of 
these bills should be enacted immediately. 

Jurisdictions must develop policies that limit access to and use of criminal history records 
for non-law enforcement purposes in a manner that balances the public’s right of access to 
information against the government’s interest in encouraging successful reintegration of 
individuals with records and privacy interests. Striking the proper balance requires that access to 
online court system databases be strictly limited and court records be available only to those who 
inquire in person. The federal government should prohibit non-law enforcement access to 
conviction records after the passage of a specified period of time. There should be a 
presumption of irrelevance with respect to criminal records after 3.8 years. 

The federal and state systems must never sell criminal records, and the federal 
government should strictly regulate private companies that collect and sell records. The Fair 
Credit Reporting Act, which regulates Consumer Reporting Agencies (CRAs) that sell criminal 
records, must reinstate a bar on reporting convictions that are more than seven years old; delete 
the provision allowing CRAs to report arrest records within seven years, and prohibit CRAs from 
reporting any conviction that lacks a final disposition. The Federal Trade Commission and the 
Consumer Financial Protection Bureau, which both enforce the FCRA, must strengthen their 
enforcement efforts. 


’ Madeline Neighly & Maurice Emsellem. THE NAT'L EMP T LAW PROJECT. WANTED: ACCURATE FBI 
BACKGROUND CHECKS FOR EMPLOYMENT 6 (July 2013) [hereinafter Wanted report], available at 
http:/Avww.netD.Qrg/page/'-/SCLF/20t3.Repon-Wanted-.Acciuate-FBI-BackQimmd-Checks- 
E iiipJ ot:nie iilpdtTiiocd^ 
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It is clear that all stakeholders in the criminal justice system must collaborate to 
effectuate the institutional changes needed to restore rights to those with a criminal record. 
Collateral consequences permeate every facet of life; from privacy rights to employment 
discrimination, an individual can never escape the past even when they’ve fulfilled their 
retributive duty to society. 

Conclusion 

Witness after witness at the Task Force hearings — from law enforcement officials and 
legislators to employment specialists and individuals with criminal records — testified about 
how restoring a person’s rights and status and letting a person move beyond a conviction will 
reduce recidivism, increase public safety and bolster economic activity. Consistent research 
shows that the ability to earn a living is the best way to keep someone from eommitting 
another crime.** Setting up never ending barriers for those with eonvictions undermines 
public safety and hurts the economy 

Addressing this problem calls for a fundamental shift in the national mindset. It calls for 
society to once and for all reject the wholesale demonization of every person who has a brush 
with the criminal law. It calls on Congress to lead - as with the Second Chance Act - with a 
bipartisan effort to ensure that persons released from prison are given a second chance to become 
contributing members of society. It points toward a new age of restoration and redemption, one 
that recognizes the principle that the low point in people’s lives should not define the rest of their 
lives. 


“ OFFICE OF THE DEPUTY MAYOR FOR PUB. SAFETY, CtTY OF PHILADELPHIA, ECONOMIC 
BENEFITS OF EMPLOYING FORMERLY INCARCERATED INDIVIDUALS IN PHILADELPHIA ,S 
(September 2011). available at littp://ecoiK>im'leataie.org/ fi leS)^x( ){:re nders - Full Repo i t FINAL i'e\is ed.pdf: see 
also JolmH. Laud & Robert J. Sampsoa Understanding Desistance from Crime. 28 CRIME & JUST. 1. 17-24 
(2001 ), available al ]i(ip:.V'\ \ \v w.Ticirs.go\,/'pdffilcsI/Digi ti/a1ioiv'l 92542- 1 92549NC.!RS.pdr (finding corrclalion 
between factors such as stable employment, family and communitj' involvement, and substance abuse treatment, mid 
a decreased risk of recidh ism). 
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Mr. Sensenbrenner. Thank you, Mr. Jones. 

The Chair is going to put himself at the end of the questioning 
queue, just so in case we run out of time, all of the other Members 
will be able to ask questions. 

And at this time, well, before recognizing the gentleman from 
Virginia, Mr. Scott, let me say that the Chair is going to be espe- 
cially vigilant in enforcing the 5-minute rule so that everybody has 
a chance. I do have a reputation of looking at the red light. 

The gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you. Mr. Heck, Ban the Box has been men- 
tioned. Is banning the box where you have to check off on your ap- 
plication that you have been convicted of a felony, does that pro- 
hibit an employer from considering on an individualized basis your 
criminal record? 

Mr. Heck. First of all, on behalf of the American Bar Associa- 
tion, the American Bar Association has not taken a position on 
that. I think there are discussions that have to be had on that. I 
think we are seeing a lot of problems that are associated with that 
particular issue. 

Mr. Scott. The point is, if you don’t check off the box, it does 
not subsequently eliminate the employer’s consideration of your 
record, but only on an individualized basis and whether or not the 
record is relevant to the job. 

Mr. Jones, are you familiar with the EEOC guidance? Can you 
say a word about that? 

Mr. Jones. Ban the Box, you are absolutely correct. Congress- 
man Scott. Ban the Box does not prevent an employer from having 
an opportunity to review and determine relevancy of a person’s 
criminal record or criminal conviction. All Ban the Box does is get 
the person’s foot in the door initially. It allows them to have an op- 
portunity to prove their credentials, to prove their ability to do a 
job. 

And once an employer is in a position to think that this indi- 
vidual is able to do the job and is someone who we would like to 
employ, they then have the opportunity to review the person’s 
criminal record and decide whether it is relevant, whether they are 
rehabilitated, whether there has been enough passage of time so 
that it is not a factor. But they do at the end of the process have 
the opportunity to know and evaluate the person’s record. So Ban 
the Box is not a wholesale preclusion. 

Mr. Scott. But you never would have gotten to that point where 
you would have been considered if you had checked the box. The 
application would have been thrown in the trash. 

Mr. Jones. That is right. 

Mr. Scott. When you talk about collateral consequences, a cou- 
ple things that haven’t been mentioned is the total waste of money. 
I know California many years ago spent a lot more money on high- 
er education than prisons. Now prisons have exceeded by large 
margin what they are spending on higher education. So the waste 
of money crowds out things, and that is a collateral consequence 
of over incarceration, and children with parents in prison are also 
at high risk. 

Just very briefly, Mr. Heck, can you tell me whether the auto- 
matic, across the board collateral consequences help keep people 
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from coming to jail or add to coming back to jail? For example, a 
collateral consequence of unemployment making it more difficult to 
get a job, does that help or hurt in terms of recidivism? 

Mr. Heck. I think it is counterproductive to what we are trying 
to do. I think any type of across the board sanction, without looking 
at the particular offense and the particular offender is counter- 
productive. 

Mr. Scott. What about education? 

Mr. Heck. Well, education is the same way. It is interesting in 
Ohio, we have dealt with that and the legislature has over the last 
year. There are a number of alternatives that we now offer to pris- 
on, and I mean, a number of different alternatives that they have 
to try because, again, it makes no sense. When we are talking 
about reentry, most of the individuals who go to the penitentiary 
are going to be released, and so I think we have to look at that on 
the front end rather than saying what are we going to do after they 
are released. 

Mr. Scott. Well and if you cut back on your right to get an edu- 
cation, education has been studied over and over again. That actu- 
ally the more education you get the less likely you are to come 
back. Denying somebody an education seems to be clearly counter- 
productive. 

Mr. Heck. Absolutely. 

Mr. Scott. What about, have you studied the implications of the 
right to vote in terms of recidivism? 

Mr. Heck. Again, the project that the American Bar Association 
has just completed looked into that as a collateral consequence. 
Again, I see no reason why someone is not restored to the right to 
vote. That is to me a fundamental right, personally as well as the 
American Bar Association, that should be respected, and I think 
they should be restored. 

Mr. Scott. Mr. Jones, have you done any studies to show the im- 
pact on recidivism for any of these things I have mentioned? 

Mr. Jones. Well, certainly when you disenfranchise, you are 
disenfranchised. You want to enfranchise people. So you certainly 
don’t want to take way their right to vote or their sense of partici- 
pation in the Democratic process. 

With respect to the money that the Government spends on edu- 
cating people to hold any kind of license to be a barber, for exam- 
ple, it makes no sense to educate someone and to give them a li- 
cense to be a barber, to pay for that, and then when they get out, 
tell them that they can’t do that job. It is counterproductive, and 
it absolutely leads to frustration and recidivism. 

Mr. Sensenbrenner. The time of the gentleman has expired. 

The gentleman from Alabama, Mr. Bachus. 

Mr. Bachus. Thank you, Mr. Chairman. 

One statement here in Mr. Jones’ testimony is, even with convic- 
tion records the well-documented failure States record when 
charges are dismissed or records sealed and the failure of private 
data companies to keep accurate records hurts millions of individ- 
uals. That is a little separate situation, but is that a big problem, 
too? 

Mr. Jones. That is a big problem, particularly when people are 
being denied opportunities without even having a conviction, but 
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merely the arrest is enough in many cases to deny a person the op- 
portunity. 

Certainly when records are not updated, someone has received a 
certificate of relief from disability, someone has been pardoned, 
those things are not added to the record and are not known, it 
hurts the person right off the bat because all we are seeing is an 
arrest and many times not even an arrest that leads to a conviction 
that is denying people opportunities. 

Mr. Bachus. What, if you know, the FACT Act has certain strict 
regulations on what can be reported in a background check. Is that 
violated, and what is the process for combatting that? Do you 
know, or under the EEOC? 

Mr. Jones. It is frequently violated, particularly in an age where 
you can get almost anything with a mouse click or a keystroke. So 
frequently employers and other decision makers, landlords, are 
making decisions on less than accurate information and often inac- 
curate information. 

And really there needs to be much greater limited access to these 
records, much greater regulation over the records, opportunities for 
people to update and correct inaccurate information in their rap 
sheets. All of these things need much stricter guidelines, limited 
access, and an opportunity at no cost for people to correct mistakes 
in their conviction records or their rap sheets. 

Mr. Bachus. Well, do employers actually get the criminal record 
or criminal history, or are they told whether or not the person 
meets a certain criteria? Do you know? 

Mr. Jones. Employers are actually given a person’s rap sheet. 
They can actually, they can buy them from consumer reporting 
agencies. In some cases they can get them directly for a fee or not 
from law enforcement agencies. 

So the access an employer or other decisionmaker has to a per- 
son’s complete criminal rap sheet is far too loose and easily avail- 
able, and they have them. 

Mr. Bachus. All right. I am the co-sponsor for legislation with 
Mr. Sensenbrenner and others, Mr. Scott, I think, of the Second 
Chance Act, which helps State and local government agencies and 
community organizations improve prisoner reentry nationwide. Do 
any of you have comments on the Second Chance Act and how it 
might help? 

Mr. Heck. Well, again, I think with comments that have already 
been made, prosecutors around the country are certainly sup- 
porting and have started reentry programs. I think it is so impor- 
tant. Without looking up front at what is going to happen to an in- 
dividual who is sentenced to the penitentiary, knowing that that 
individual is going to come back into the community, is just very, 
it misses the entire point of what we are trying to do. 

We are trying to make productive citizens out of these individ- 
uals and to help them, and to just warehouse individuals, as a 
prosecutor I can tell you just warehousing individuals in the peni- 
tentiary makes no sense at all, and I think we have to be smarter 
on crimes, smarter on who is sentenced to the penitentiary, and 
also to help whether it is education, whether its having someone 
to be helped get job, have employment, have housing when they are 
released. So I commend all of you for supporting that. 
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Mr. Jones. And NACDL certainly supports the Second Chance 
Act. Thank you. 

Mr. Sensenbrenner. The gentleman’s time is expired. 

The gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

I just want you to know that I think this over-criminalization 
panel is one of the most important in the House Judiciary Com- 
mittee, and what we are doing is working on ways to get this as 
much into the legislative mainstream as possible, so we would wel- 
come any thoughts that you have now or in the future about this, 
it is that critical. 

And after the votes this morning, in 2226 Rayburn, right down 
the hall, we are going to have personal narratives of witnesses that 
have experienced some negative collateral consequences. So, we 
wanted to invite not only you two distinguished lawyers, but every- 
one here to join us if you can. 

My first question to both of you is, how can we ramp this subject 
up as effectively and as thoughtfully as possible without overdoing 
it or creating a backlash or anything like that? Do you have any 
thoughts on that, gentlemen? 

Mr. Heck. I do. Thank you for the question. 

First of all, the Collateral Consequences of Conviction Project 
that was funded by the NIJ and just completed by the American 
Bar Association, this is a grant we got and many reasons because 
of Senator Lahey from Vermont, although it was a $750,000 grant. 
The American Bar Association, because of the immense and the 
depth of this project, invested another $750,000 of its own money 
and it was just completed. 

Again, recognizing about 40,000 to 45,000 collateral con- 
sequences. What we would hope, what the American Bar Associa- 
tion hopes, is that Congress and the States use this database that 
we have to identify all the different collateral sanctions or con- 
sequences throughout the country in the Federal system, all right, 
and to look at them say how effective are they? How relevant are 
they? Retool some. Limit some. Some have just been overbroad, or 
they have applied forever. 

And so they need to limit some of them. So we are hoping again 
that Congress will take advantage of this monumental project that 
we have just completed and maybe use it, and we’ll be glad to as- 
sist in any way possible. 

Mr. Conyers. Well, we intend to. 

Now, what about going beyond the American Bar Association. 
You know that there are dozens of law organizations and associa- 
tions across the country. I am thinking about widening our ap- 
proach so that we can begin this discussion with them working off 
of the good initial work that you have started. 

Mr. Heck. I appreciate the question. And, again, I think your 
point is well taken. As a former president of the National District 
Attorneys Association, I know that district attorneys across the 
country are very concerned about this project and are very inter- 
ested in what the results are that we just finished, and I know we 
are going to be having conversations about this. 
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I know State prosecutor’s associations are going to have and are 
always concerned about collateral sanctions and the effect it has on 
not only the offender, but on the community. 

Mr. Conyers. You are giving prosecutors a great new description 
here. I always think of prosecutors as the bad guys that are trying 
to rack up as many convictions with as many severe penalties as 
possible. I mean, I think this is an incredible — has there been some 
kind of turnaround on the — have we been making progress that we 
didn’t know about or what? 

Mr. Heck. Congressman, let me assure you that I really believe 
I can speak, not on behalf of the NDAA, because I am not the 
president. Henry Garza from Texas is now. But what I am saying 
is I think most of the prosecutors realize that. 

This idea of just putting people away, that may have been the 
thought of some prosecutors many years ago, but that is really not 
the thought today. The thought today is be smarter on crime and 
to identify those individuals who must be prosecuted. 

Mr. Conyers. How refreshing. Can I get just a 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Texas, Mr. Gohmert. 

Mr. Gohmert. Thank you and I appreciate your being here. 
Sorry I was late. 

This is a project that is near and dear to my heart, and when 
Ed Mace called and asked if I would participate in something that 
dealt with a problem that I saw as a massive problem, over-crim- 
inalization, something that as a formal prosecutor, judge, chief jus- 
tice, has driven me crazy because I had seen when people want to 
beat their chests and show how tough they are, well, let’s slap a 
criminal penalty on something. 

And so, as you know, as we talked about there are maybe 5,000 
or so crimes that are not in 18 U.S. Code where they ought to be 
as a criminal code, and I had wondered why in the world have we 
not been able to clean this mess up before? And what I heard is 
it seems like every time a project gets fired up to try to clean up 
the criminal code, that it ends up being a big Santa Claus Christ- 
mas bag, and people start trying to throw more and more in it, and 
then overall you lose too many votes and people go, I can’t agree 
to that, wait a minute I loved the idea, I was on board, but now 
you have thrown that in the bag I can’t agree to that; and then it 
loses the impetus and nothing gets done over and over. 

And so that is one of my concerns as we go here. I hear from peo- 
ple going, yeah, you are right. We got to stop this over-criminaliza- 
tion, and also we got to stop the militarization of some of these 
Federal Departments. And you know, the EPA doesn’t need a 
SWAT team and neither does the Department of Education for 
heavens sake and we should never have, as we heard in this room, 
testimony about a poor little nerd that was trying to develop a new 
battery, and he gets pulled over by three Suburbans, run off the 
road, yanked out of his car, thrown down, boot in his back, hand- 
cuffed, and drug off because he didn’t put a sticker on a thing he 
mailed to Alaska with an airplane with a line through it. He put 
ground only, checked that, but he didn’t put the sticker. I mean, 
we need to stop that. 
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And so people are getting that and they are getting all on board, 
and then when we start saying, well, we are also looking into 
whether or not maybe employers shouldn’t be able to find out if you 
committed a crime before they hire you. Oh, wait a minute now, 
wait a minute. This is a very sensitive industry, and you are telling 
me I don’t get to know if he has been stealing from his last job, 
or in this daycare job I don’t get to know that this person has actu- 
ally molested people in the past. 

And I can tell you as a judge, had a case where because of the 
law trying to protect people, protected a child molester; and it 
wasn’t until he molested and destroyed other lives that he got 
stopped, and because of the way the law was, the juvenile proba- 
tion department didn’t even get to know that he had had these 
other incidences just because of the way he was protected. 

So I am really concerned that we may be getting into an area 
where we are going too far if we are not too careful. We lose the 
steam because, let me just ask you guys. Why would it be appro- 
priate for Congress to force private businesses to ignore somebody’s 
criminal history? 

Mr. Jones. Thank you for the question. I just want to be crystal 
clear about Ban the Box, right, because Ban the Box does not pre- 
vent an employer or other decisionmaker from knowing about a 
person’s criminal record. There need to be clear relevancy guide- 
lines that adhere across the board so that decisionmakers under- 
stand what is relevant and what is not when looking at a person’s 
criminal record. 

And there also needs to be an opportunity for the individual to 
get his foot in the door to be able to present his credentials and 
his employability. But once those things are done, once there are 
clear relevancy guidelines and decisionmakers know, and once a 
person has his foot in the door then he 

Mr. Gohmert. Well my time is about to expire, and I want to 
get this question in. Isn’t it true that those who access individual 
criminal histories are already subject to strict regulation regarding 
the use of that information under Fair Credit Reporting Act and 
Equal Employment Opportunity Commission; isn’t that true? 

Mr. Heck. That is correct. 

Mr. CoHMERT. So it is not just wide open already. 

Mr. Heck. And I think there are safeguards. I think there are 
some abuses to it. No question about it. I understand what he is 
saying, but I do think that there are collateral consequences that 
are appropriate. 

Mr. COHMERT. Okay, thank you very much. 

I yield back. 

Mr. Sensenbrenner. The gentlewoman from California, Ms. 
Bass. 

Ms. Bass. Thank you very much, Mr. Chair, and the Ranking 
Member, for holding this hearing. I think this is such a critical 
issue for our Nation. 

And earlier this year in my district I had a town hall and we had 
several hundred people come talking about this very subject and it 
seems like in our society we used to have a belief that if you paid 
your debt to society, that you could be reintegrated; and it seems 
like part of what has happened over the last couple of decades is 
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that we no longer have that belief and in fact you can spend some 
time in prison, but then you can spend the rest of your life with 
the stigma and not being able to appropriately reintegrate. 

In California when I was in the State legislature we had a law 
that said if you were a felon, you could not get a license to be a 
barber. At the same time in our State prison system, we had a bar- 
bering program where we taught felons how to be barbers and then 
didn’t allow them to have the license when they left, and so we had 
to change that law and we had over 54 occupations that you 
couldn’t do if you had been a felon. 

Mr. Jones, you mentioned that there should be a presumption of 
irrelevance. And you know, the experience about Ban the Box, I 
completely understand what you mean in terms of getting your foot 
in the door to even say that it was a conviction from 30 years ago, 
and it was when I was a college student or something like that. Be- 
cause if you don’t check that box and then you find out, then you 
are subject to immediate termination because you have lied. 

So when you were talking about a presumption of irrelevance, I 
wasn’t sure if you were really talking about that rhetorically, or if 
you actually meant that that is what we should do and then I 
wanted to know how we would go about that? 

Mr. Jones. Well, thank you for the question. There are studies 
that suggest that after a certain number of years a person’s convic- 
tion is — a person is less likely — is no more likely and in some cases 
less likely to reoffend than anybody in the general society. 

So when we are talking about evaluating a person’s criminal 
record for whether or not they should be accessible to an oppor- 
tunity or benefit, then what we really need to do is we really need 
to look at whether or not there is any relevance to the opportunity, 
what the passage of time has been, and whether or not there is any 
evidence of rehabilitation. 

And when the passage of time has been such and there is evi- 
dence of rehabilitation, there really ought to be a presumption of 
irrelevance, that the conviction is no longer relevant to whether or 
not this person ought to have that opportunity. 

Ms. Bass. So, and I agree with you, but how do we do that? Is 
it a law? Do we pass a law that says that? And then I am assuming 
that you would exempt certain times of crimes? 

Mr. Jones. Exactly. And I think that there have to be guidelines 
that are set out clearly for decisionmakers, for employers and land- 
lords and others, there have to be guidelines that clearly instruct 
individuals as to what is relevant and what is not and what the 
passage of time is and what the evidence of rehabilitation might be 
so that people understand and know we are all playing by the same 
rules. 

But once we have those guidelines and we are all playing by the 
same rules, then there ought to be a presumption of irrelevance. 

Ms. Bass. And one of you, and I am not sure which one, made 
reference to the fact that the FBI Web site is wrong a significant 
amount of time. I wanted to know how it is wrong? Is it the wrong 
people are listed, wrong charges are listed? 

Mr. Heck. Well, I am not sure exactly what you are referring to, 
ma’am, except to say that so many times when we have the silver 
streaks or we have the histories of convictions, that many times 
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that people who input that data, that it is incorrect. And I think, 
that not only saying the FBI 

Ms. Bass. So it could be both, the wrong charges and the wrong 
people? 

Mr. Heck. Exactly. I think it is incumbent, I mean I find out 
when we are looking at defendants who we have charged in my of- 
fice and my assistant prosecutors will try to get a record check, we 
have to make sure that we confirm that, to make sure it is accu- 
rate, because many times the inputting of that data and the way 
it goes through our Bureau of Criminal Investigation and Identi- 
fication is wrong. 

Ms. Bass. I have a piece of legislation that I have introduced 
called the Success Act which is looking at you know, a piece of col- 
lateral damage which says that young people who have a certain 
crime cannot get financial aid, and I am wondering if in the tens 
of thousands of collateral damage examples that you two talked 
about, are there a number of them that relate to education? 

Mr. Heck. Well, I think a lot of them do relate to education, ei- 
ther directly or indirectly and I think the idea of preventing young 
people who may have made a mistake, from making amends, from 
doing what they were supposed to do and then later in life restrict- 
ing them from having the education that benefits not only them 
but you know, society, makes no sense at all. 

Mr. Jones. It is very difficult to make the argument that there 
is a public safety benefit from allowing young people to get an edu- 
cation. 

Mr. Sensenbrenner. The gentlewoman’s time is expired. 

The gentleman from New York, Mr. Jeffries. 

Mr. Jeffries. Thank you, Mr. Chair. 

And let me thank both of the witnesses for your testimony and 
for your work on this very important issue. 

Let me start with Mr. Heck. You testified earlier today, I believe 
appropriately, that automatic blanket, across the board imposition 
of collateral consequences is counterproductive. In that regard, how 
would you suggest the Committee look at or the Task Force look 
at, how the collateral consequences that you believe may be appro- 
priate in certain circumstances are narrowly tailored to fit the se- 
verity of the crime so that we don’t broadly sweep individuals into 
this blanket fashion. 

Mr. Heck. And I appreciate the question. 

And I do think that some collateral consequences if they are ap- 
plied so broadly across the board are not relevant to that individual 
case or that individual offender. That is what I don’t think the law 
has been looking at, the offender, not just the offense. 

For example, in Ohio if someone owes child support and they are 
not paying their child support, their driver’s license is suspended. 
It is so ridiculous and I have told my prosecutors who handle those 
kinds of cases, we are not going to ask for that. In fact, we are 
going to say it shouldn’t be done because we are asking the person 
to pay child support and saying you can’t have a job to pay it. So 
I think we have to have a look what the collateral consequence is 
because some are appropriate. 

Mr. Jeffries. And when we craft the law, who should be given 
the discretion to make the determination as to the appropriate ap- 
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plication of a collateral consequence if one is appropriate under 
limited circumstances? Should that be the court? Should that be 
built into the law in some way? 

Should the prosecutor have in the first instance have that oppor- 
tunity? I don’t know that everyone is as enlightened as you are or 
the prosecutors in your office. Who should have that opportunity to 
make that determination? 

Mr. Heck. There have been a lot of suggestions made on that. 
I believe, not the ABA, I believe that it should be the court. I think 
the judges are in a unique position to see both sides of the denomi- 
nator, to see what is going on, and that they should make the judg- 
ment. 

Mr. Jeffries. Mr. Jones, do you have thoughts on that? 

Mr. Jones. Yes, I think that everybody in the system needs to 
be aware, updated. Prosecutors, defense counsel, everybody needs 
to understand at every step of the process the implication of collat- 
eral consequences as we go through the process. 

I do think that relief at sentencing by the judges who are able 
to tailor to the individual and remove and repeal consequences that 
are of no moment and are irrelevant is a good thing, so I believe 
that relief at sentencing is important, but I think all the players 
in the system ought to know and be aware at every step of the 
way, of the collateral consequences and their impact. 

Mr. Jeffries. Now on that point, you mentioned that there were 
45,000 — I think both of you in your testimony, 45,000 collateral 
consequences, which is a staggering number. 

So that is a difficult undertaking but one that obviously is nec- 
essary, and I think we as a Task Force are going to have to think 
through how to create greater transparency as it relates to those 
consequences and obviously take steps, in my opinion, to reduce 
many of them. 

But you mentioned that 68 million people in America, I guess, 
are living with convictions. Is that right? 

Mr. Jones. That is right. And that number is growing. 

Mr. Jeffries. And that 20 million of those individuals have fel- 
ony convictions, which mathematically I gather would leave 48 mil- 
lion with misdemeanor convictions or criminal violations in some 
way, shape or form. 

Now, if we are to look at this issue in terms of collateral con- 
sequences, has any work been done to look at the consequences as- 
sociated to those convicted of felonies versus the consequences asso- 
ciated with those convicted of misdemeanors, and is it relevant for 
us to think through this issue in that fashion? 

Mr. Jones. Well, I think that even just looking at some of the 
legislation that is proposed, certainly there always is this notion 
that first time offenders, non-violent misdemeanants, are more 
often the subject of legislation. But the fact of the matter is that 
at some point everybody’s coming home. Right? The vast majority 
of these folks are coming home, and we need to think about and 
incorporating and be prepared to embrace all of these folks because 
nobody is merely the product of the worst thing that they’ve ever 
done, and we all deserve a second chance. 

So I would strongly suggest that as you think about how to set 
these guidelines and evaluate relevance, that you include every- 
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body, including those 20 million folks who are living with a felony 
conviction. 

Mr. Jeffries. Thank you. 

Mr. Sensenbrenner. Gentleman’s time is expired. 

The gentleman from Georgia, Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

We need to reject wholesale demonization of every person who 
has a brush with the criminal law. Persons who are released from 
prison should be given a second chance, and we need to enter into 
a new age of restoration and redemption. These are things that are 
listed in your conclusion, Mr. Jones, and I think that those are very 
important ideals that we should seek to live up to. 

Oftentimes, it is we ourselves that are the perpetrators of over- 
criminalization. It is certainly the legislators are responsible and 
certainly judges and prosecutors who both are elected are respon- 
sible for getting tough on crime and throwing the book at people 
and implementing the policies that we enshrine into law. 

But I will ask you both. You are both members of the bar. You 
are both attorneys. You are licensed to practice law, and you know 
that when a person suffers a felony conviction and even mis- 
demeanor convictions in many States, they are barred from being 
able to be licensed to practice law. Do you believe that those types 
of barriers, which are collateral consequences, do you believe that 
those should be removed from a person’s ability to practice law, to 
get a law license? Mr. Heck? 

Mr. Heck. I think like in any other collateral sanction, I think 
they have to be looked at the offense and the offender and I think 
there are cases. We have seen it in Ohio, where thoseimpediments 
have been removed and someone who was convicted, say, for exam- 
ple, of voluntary manslaughter or murder have become lawyers. We 
have seen it with a lot lesser offenses. 

And yet at the same time we have seen cases where someone 
who was convicted of a theft or a fraud was not given the license 
to practice law in Ohio. So there has to be some type of parity also. 
There has to be some type of fairness and equity if we are going 
to have any collateral sanctions at all. 

Mr. Johnson. So you would be against blanket bans on all who 
have been convicted being ineligible to receive a license to practice 
law? 

Mr. Heck. I would think blanket bans do not serve any public 
purpose, blanket bans; correct. 

Mr. Johnson. I think that means what I asked. 

Mr. Heck. I agree with you. 

Mr. Johnson. Okay, all right, thank you. 

And Mr. Jones? 

Mr. Jones. I would agree. I mean, unless you can show me that 
there is some public safety benefit, that outweighs the individual 
right for a person to you know, get a law license after they have 
gone to law school and passed the bar and practice law, unless you 
can show me that there is some public safety benefit that out- 
weighs that individual being able to practice law, then I would cer- 
tainly say that you should not have that restriction, and you should 
not have any automatic mandatory ban. 
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Mr. Johnson. Do you know of any initiatives by the ABA or by 
any State bar association to address that particular issue, either 
one of you? 

Mr. Heck. No. I know the project of the Collateral Consequences 
of Conviction Project did not entail that. It had to do with cata- 
loging and just assemhling and identifying all the collateral con- 
sequences, which was again a monumental task. But as far as the 
particular issue that you are talking about, I do not know of any 
State or the American bar tackling that yet. 

Mr. Johnson. All right. Thank you. 

And how do collateral consequences disproportionately impact 
communities of color and the poor? 

Mr. Heck. I think that just like we see a disproportionate as far 
as imprisonment is concerned, I think that goes along with that, 
because so many times the collateral sanctions are attached to a 
conviction. 

So I think that once you see the effect it has on the incarceration 
and imprisonment, you are going to see the thing on collateral 
sanctions and I think collateral sanctions especially as it relates to 
employment, as it relates to having an income and housing, really 
has an effect in that regard. Thank you. 

Mr. Jones. The answer is profoundly. There are studies that 
show that African American men who have never had any trouble 
with the law at all are less likely to get a joh than similarly situ- 
ated White men with a felony conviction. 

There are studies that show that African American men are 
seven times more likely to be arrested for crimes, particularly drug 
possession crimes, when the usage of drugs in those community is 
the same. So the impact of its collateral consequences on African 
American individuals, their families and society is profound. 

Mr. Johnson. Thank you. 

Mr. Sensenbrenner. The gentleman’s time is expired. 

The gentleman from Tennessee, Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Chair. 

These issues affect my constituents in a major way. Second 
chance opportunities for employment is one of the things I hear 
most from constituents. If somebody has had a conviction at some 
time in the past, they can’t get a job, the continuing cycle. But 
more fundamental is the loss of the right to vote. 

And I don’t know if this has been addressed extensively by you 
all, but do either of you all know the history of those particular 
laws? I was reading about civil death or however it is called, yeah, 
civil death, and that seemed to take away your right to vote and 
everything else and being described as barbarism condemned by 
justice by reason and by morality, et cetera. But, we have these 
laws. 

Does Maryland have a law like that, Mr. Heck. 

Mr. Heck. Maryland? 

Mr. Cohen. Yeah. 

Mr. Heck. I have to be honest with you. I am not familiar with 
the Maryland law, sir. 

Mr. Cohen. Which State are you from? 

Mr. Heck. I am from Ohio. 
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Mr. Cohen. I am sorry. I was thinking it was Maryland. They 
joined the Big Ten, and I am all confused. 

Mr. Heck. I appreciate that. 

Mr. Cohen. Ohio doesn’t have such a law, does it? 

Mr. Heck. No. 

Mr. Cohen. It is mostly southern States; right? 

Mr. Heck. That is my understanding. I have not done a study 
of that, but that is my understanding. You know, there is a history 
of what you say that disfranchisement of the right to vote, which 
again to me is so important it trumps everything. 

And so I think when you take someone’s right to vote away and 
with the idea of never giving it back, I just think that should never 
be. 

Mr. Cohen. Mr. Jones, are you familiar with any history on 
these laws? 

Mr. Jones. You know, I have my own thoughts, but they would 
be conjecture. I don’t know, but I will tell you this. By the history 
disfranchisement, by the time I get back to New York this after- 
noon I will know, and I will get that to you. 

Mr. Cohen. I think the history goes back to Jim Crowe, and I 
think it was kind of a southern thing and really if you look at the 
States that have those laws and/or had those laws, they are gen- 
erally the same States that Justice Roberts said no longer have to 
have preclearance because it is a wonderful world, according to 
Justice Roberts. 

It is hard to fathom when you look at the history of discrimina- 
tion in this country and look at it in voting areas where you had 
preclearance, and those are the same States that put a scarlet let- 
ter on individuals that says thou shalt not vote. Voting, in my dis- 
trict we had an election in May, a primary election for county of- 
fices, very important and about 10 percent of the people who were 
registered voted. 

And so my theory is if people who had convictions in the past 
were allowed to vote, if they voted, by their simple action of voting 
they would show they were in the upper 10 percent of the citizenry. 
You know so, to say that they could 

We do in Tennessee, have a law which I was happy to have spon- 
sored and passed that allows you to get your right to vote restored 
without going to court and without having the D.A. Come and bless 
you, et cetera. But, a guy in the House, kind of a Neanderthal-type 
character, put an amendment on the bill which passed, and it said 
that if you were behind in your child support you couldn’t get your 
right to vote back and it is not something that is pretty clearly in- 
tended to have a disparate impact. 

Mr. Jones. Well there are two States I believe, that this Task 
Force ought look at, that allow individuals to vote while they are 
in prison. I think that is Maine and Vermont, and you can conjec- 
ture and speculate as to why those two States allow that, but I do 
believe that Maine and Vermont, but somebody can correct me if 
that is wrong. 

Those two States allow you to vote while you are in prison, and 
I think that everybody, that is right. 

Mr. Cohen. It is Vermont, and which is the other State? 

Mr. Jones. Maine. 
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Mr. Cohen. Maine. But you have to be eating lobster or cheese 
or something at the same time. 

I yield the balance of my time. Thank you. 

Mr. Sensenbrenner. Thank you. 

Well, we still have some time left, so I will now recognize myself 
for 5 minutes. 

Both Mr. Jones and Mr. Heck have said that we should repeal 
all mandatory collateral consequences that apply across the board. 
Now, one part of Federal law prohibits anyone who has been con- 
victed of a misdemeanor crime of domestic violence from possessing 
a firearm. Do you believe that Congress should repeal this law? 

Mr. Heck. As far as my position is concerned, again the ABA has 
not taken a position on that. I think we have to look again at the 
individual involved and the individual crime. So for example, we 
have had cases and domestic violence is something that is certainly 
on my radar screen personally and my office, and something just 
like child abuse that we take very seriously. 

And when we have a domestic violence case, I think we have to 
look, is that person an owner of guns, or did that person use a gun? 
And I think those are the distinctions that have to be made. So I 
think a broad, simply designation of someone who owns a gun 
should never be able to own a gun again, I think has to be looked 
at very seriously, as opposed to using a gun again in domestic vio- 
lence and I have no problem with that person not being allowed to 
own a gun. 

Mr. Sensenbrenner. So do you think the current law which ap- 
plies to misdemeanors as well as felonies is a good law? 

Mr. Heck. Depending on the circumstance. 

Mr. Sensenbrenner. Okay. 

Mr. Heck. Again, depending on the circumstance, I think 

Mr. Sensenbrenner. It shouldn’t be across the board? Mr. 
Jones? 

Mr. Heck. I don’t think it should be across the board. 

Mr. Sensenbrenner. Mr. Jones? 

Mr. Jones. Mandatory, automatic, across the board consequences 
ought be repealed, and we ought to be looking at individual tai- 
loring the denial of opportunities to individual circumstances and 
individuals and individual people. They should not be across the 
board automatic mandatory. 

Mr. Sensenbrenner. I am kind of surprised. I think the NRA 
would agree with both of you on this. 

Let me ask you another question in the time that I have left. 
When I first was elected to Congress, my wife and I owned a two- 
family House that was across the street from an elementary school, 
and we lived in one half of it, and I rented out the other half. Say 
somebody came and applied and was a person who was a recog- 
nized minority, applied to live in the other half, and I found out 
before leasing it to them that they were registered sex offenders. 
Could my denial of housing because they were registered sex of- 
fenders, not because they were persons of color or a protected mi- 
nority, be a defense in a fair housing complaint? 

Mr. Heck. Not in Ohio, because they would not be allowed to live 
there in Ohio. You are saying you lived right across the street from 
a school; correct? 
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Mr. Sensenbrenner. I did. 

Mr. Heck. Right, no. In Ohio, and that has been going on and 
increasing the number of feet as well as the number of instances 
where a convicted sex offender may live. It started out within so 
many feet of a school, so many feet of a bus stop, so many feet of 
a daycare, so many feet from where children will be. So many — so 
that has become more broad. 

However, in the specific instance that you mentioned, no because 
under Ohio law they would not be permitted to live there anyway 
and we have had cases like that, my office has on the civil side, 
which we also represent, have actually ordered people to move and 
have got eviction notices for people and orders to have them move 
out because of the close proximity to schools. 

Mr. Sensenbrenner. So if I was accused of denying housing 
under the State or Federal Fair Housing Law because I denied 
them the lease because I lived across the street from the school, in 
Ohio I could go to the district attorney and have him represent me 
against the Fair Housing complaint? 

Mr. Heck. Well, under Ohio law we cannot represent an indi- 
vidual interest, but I can assure you that we would stand right 
next to you from the standpoint that that convicted sex offender 
should not live there. 

Mr. Sensenbrenner. Mr. Jones? 

Mr. Jones. Let me say two things about the sex offender issue 
and if you look in our report, you will see that not only prosecuting 
attorneys who work in this area but also individuals who are re- 
sponsible for administering State sex offender registries say the 
same thing. 

Two points. The first is that anyone is more likely to be abused 
in that manner by someone within the four walls of their home, 
than they are by someone who is either delivering their mail or 
cutting their grass. You are much more likely to be molested or 
abused in some way by someone who is under your roof. 

And secondly, the overwhelming majority of arrests in these 
types of cases are by first offenders. The number of people who are 
sexual predators who are serial offenders is very small. 

So that these prosecutors and these people who run these sexual 
registries, what they say is the residency restrictions that we have 
placed on these folks are wrong-headed and don’t make sense and 
are actually counterproductive because you are more likely to have 
a problem with Uncle Sam than you are with the guy who is deliv- 
ering your mail. 

Mr. Sensenbrenner. Well, my time is expired. 

I want to thank all of the witnesses for your testimony and good 
answers to questions. 

Thank the Members for participating. Does anybody wish to put 
printed material into the record? 

The gentleman from Alabama. 

Mr. Bachus. I thank the. Chairman. 

I ask permission to 

Mr. Sensenbrenner. Microphone please. 

Mr. Bachus [continuing]. Submit testimony in the record from 
Mr. Jessie Wiehl on behalf of Justice Fellowship, which is an inde- 
pendent prison fellowship ministry, which offers his perspective on 
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the challenge of reentering society after he served a sentence for 
a criminal offense. 

Mr. Sensenbrenner. Without objection. 

Mr. Bachus. Thank you. 

Mr. Sensenbrenner. The gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

I ask unanimous consent that the testimony from the Robert F. 
Kennedy Center for Justice and Human Rights; Bernard Kerik; 
Piper Kerman; Lament Kerry; Anthony Pleasant; and reports from 
The Sentencing Project, “State-Level Estimates of Felon Disenfran- 
chisement in the United States 2010” and “A Lifetime of Punish- 
ment: The Impact of the Felony Drug Ban on Welfare Benefits,” all 
be placed on the record. 

Mr. Sensenbrenner. Without objection. 

And, if there is no further business to come before the Task 
Force, without objection the Task Force stands adjourned. 

[Whereupon, at 10:42 a.m., the Task Force was adjourned.] 
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Material submitted by the Honorable Speneer Baehus, a Representative in 
Congress from the State of Alabama, and Member, Over-Criminalization 
Task Foree of 2014 



Advancing (uslvs |•nKipln Idm pobej’ volutiofo 


Testimony of Jesse Wiese 
Justice Fellowship 

Before (be House Judiciary Over-Criminalization Task Force 
Collateral Consequences 
June 26, 2014 

Dear Chaintian Sensenbrenner. Ranking Member Scott, and Members of the Ovcrcriminalizalion 
Task Force, thank you for taking llic lime lo discuss this important topic. 

The overuse and genera] acceptance of collateral consequences is cause for genuine concern. 
Taxpayers and victims of crime count on a return for our investment in the criminal justice 
system and imposing arbitrary and perpetual civil punishments as a result of a criminal 
conviction greatly diminishes that return. As a conservative. 1 believe we should apply serious 
scrutiny to pixicciises that restrict “life, liberty, and the pursuit of happiness."' As a Christian, I 
believe that humanity ascribes its value and dignity from its Creator, and it is from that basis dial 
the concepts of proportionality and finality in criminal punishment have their root. As a person 
wlio was formerly incarcerated, I advocate for the value of criminal punishmenr and for a 
system dial comprehensively advances the principles of resioradve justice.* 

PERSONAL BACKGROUND 

When I was twenty-one years old, I robbed a bank at gunpoint and wa.s sentenced to fifteen years 
in die Iowa penal system. My actions were a result of personal despair and hopelessness and 
caused great harm to my victim, myscif, the community, and my family and friends. Through 
some providential relationships and pardcipating in a faith -based program, I began to find 
purpose, value, and hope and quickly realized that actions do nol take place in a vacuum and that 
crime harms people, breaks relationships, and has lifelong consequences. I deeply regretted my 
actions and looked forward to satisfying the debt that 1 owed. 

During my incarceration, 1 did my best to prepare for my opportunity at a second chance. I had 
conlronled my actions, reconciled with my inctim, obtained an undergraduate degree and 
graduated with honors, helped other men in prison obtain their GED, participated in and 
volunteered with a values-based reentry program, spent time speaking with youthful offenders, 
and spent the last three months of my sentence studying for the law school admission test. 


' I'iieUeclahation OF Independence para. 2 (U.S. 1776). 

^ See, e.g., Jeffrey C. Tuomala, The Value of Punishment: A Response lo Judge Richard L Nygaard, 5 REGENT 1., 
Rev. 13 (l‘W5)(“[P)unishraem is often excessire or imposed with improper monves or for improper ends, but thni 
does not mean punishment is nol a legitimate value "). 

’ Sec Jusliee Fellowship, hltp://justiccfcllowship.org/building-rcsiorative-justice (advocating fora restorative justice 
approach to criminal justice reform aud policy), 

I 
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1 walked out of the Iowa prison system thinking two things: I wasn ’t the same man walking out 
that I was walking in, and I wanted to make a positive differeticc. I deeply wanted to expiate my 
guilt and prove to society that I could once again be a trusted and valued citizen. 

When 1 was released, I began to put into practice what I had been taught. 1 sought out mentors, 
attended a local church, developed a new social network, got a job, and cncoiu-aged others to do 
the same. Those practices and relationships led to other opportunities. 1 was accepted to law 
school, interned with a state juvenile court judge, served as president of the Honor Council, 
drafted statutory reforms to eradicate domestic child-sex trafficking, graduated magna cum 
laude, passed the Virginia bar exam, and joined Justice Fellowship to work with legislators 
across the country on criminal justice reforms, including collateral consequences. 

Though my name may be attached to these minor achievements, a very small amount of the 
recognition, if any, should be attributed to me. The accolades belong to those along the way that 
sowed into the soil of my life and believed that I could “make good” on my second chance. 
These arc much-deserved dividends earned on tlie thousands of dollars Iowa taxpayers paid for 
my very bad decision and the countless hours and resources several mentors gave to me along 
the way. 

The truth is, however, that achieving these successes was not an easy task and there arc still 
obstacles that will need to be overcome. 1 had to fight every step of the way to get where I am 
today. This is not to say that it should be easy, ljut it is an arduous and continual process 
convincing landlords, universities, the Virginia Character and Fitness Coirunittee, churches, and 
even criminal justice officials that the system can actually work and that men and w'omen can 
change. 1 learned early that my voice and accomplishments were not enough to erase the 
vestiges of a felony conviction. I pursued relationships with judges, lawyers, pastors, and other 
upstanding members of the community who often advocated on my behalf. Even with their 
voices, however, my inability to obtain a license to practice law' remains a struggle for myself 
and my family. Despite these obstacles, I challenge men and women in our prisons to reach for 
the stars and take hold of the American dream. Many have never envisioned themselves beyond 
govemment subsidies or a minimum-wage job. Unfortunately, even when given the tools and 
vision to achieve personal success, we often remain relegated to places of continual failure or hit 
a glass ceiling because of arbitrary collateral consequences.'' 

After my release, I had lire opportunity to work witli men w'ho were transitioning back into 
society from a period of incarceration as a Reentry Specialist for Prison Fellow'ship Ministries. 
Time and time again I witnessed the majority of these men give up on tlieir dreams of success 
because of the barriers to societal reintegration. The goals that we encourage men and women to 
set and work towards during their incarceration quickly become shattered when faced with tlie 
uphill battles of housing, employment, and social stigma. In most cases, giving up on these 


See, c.g., Alfred Blumstein and Kiminori Nakamura, 'Redemption ’ in an Era of Widespread Background Checks, 
Nat’l Inst. Just. J. No. 263 (June 2009) (slating that after a certain time period, the likelihood that a person with a 
prior conviction will commit another crime will diminish to that of society, thus limiting the risk of recidivism and 
the need for some collateral consequences), available at hctps:.'7www.ncjrs.gov/pdffilesl/nij/226872.pdf. 
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dreams did not result in recidivism, but it did result in them accepting tlieir place in society as 
citizens who are unworthy of achieving certain levels of success or even representation. 

Earning back the public’s truist after committing a crime should not be an easy task, but it must 
be a realistic and attainable one if we want to mcrease public safety'. President Bush recognized 
this in his 2004 State of the Union address when he stated, "‘America is the land of second 
chancc[s], and when the gates of the prison open, the patlt aliead should lead to a better life,”' 
The billions of taxpayer dollars poured into rehabilitation programs every year amount to 
nothing more than a colossal waste, if we as a society don’t allow the men and women walking 
out of pri.son doors to practice the rehabilitation we are preaching. In effect, we spend billions of 
dollars teaching incarcerated men and w'omen how to build a new car (i.e., a new life), provide 
the appropriate parts, and give them the keys, but when the prison doors open, there are no roads. 

COLLATERAL CONSEQUENCES ARE ON THE RISE 

t he term “collateral consequences” is a fairly new term referring to the “wide-range of status- 
related penalties, sanctions, and restrictions that aie pennitted or required by law because of a 
criminal conviction even if not included in the court’s sentence.”*’ As this task force is aware, 
collateral consequences include, among other limitations, the loss or restriction of employment 
or professional license, eviction from public housing, ineligibility for w'elfare benefits, loss of 
right to hold public office, serve in the military, volunteer, or sit on a jury. Collateral 
consequences may also include the loss of parental rights, exclusion from government contracts, 
and the inability to live in certain areas. Practically, the stigma associated with a criminal 
conviction almost always results in the permanent loss of standing within the community. 

Collateral consequences have been a familiar feature in the American justice system since 
Colonial times and garnered some reform interest among legal scholars in the 1970s.’ Recently, 
however, there has been an increasing awareness on the issue of collateral consequences.® The 
reasons for this increased concern are likely related to the rising prison population, the 
ballooning of the criminal justice sy'stem, and technological advances in providing background 
searches. Today, approximately sixty-five million (1 in 4) adults in the United States have a 
criminal conviction.^ Additionally, the expanse of the administrative governmental agency has 


^ George W. Bush, President, Address Before a Joint Session of Lite Cong, on the State of the Ujiion (Jan. 20, 2004). 
‘ Margaret Colgate Love, Jenny Roberts, & Cecelia Klinoble, Coll.at eral Consequences of Criminal 
Convictions: Law, Policy ano Practice 25. 

^ See, e.g., Margaret Colgate Love, Starting-Over With a Clean Slate: In Praise of a Forgotten Section of the Model 
Penal Code, 30 FORDHAMURB. L.J. 1705 (2002) (discussing the history and reform trends of euUatcral 
consequences), available at http://iT.lawnet.fordham.edu/cgi.-'viewcontent.cgi?article^l8S0&conte.xt=ulj. 

* F,.g., National Association of Criminal Defense Lawyers, Coll.ateral Damage: America's F.ailure to 
Forgive OR Forget IN THE War on Crime (2013); Memorandum from Att’y Gen. Eric Holder on Consideration of 
Collateral Coiisequeiiees in Rulemaking (Aug. 12, 2013); National Inventory of the Collateral Consequences of 
Conviction, http:.Vwww.abaeollaleralconsequenoes.org^'. 

® See U.S. Dept of Justice, Office of the Attorney Gen., The Attorney Gener.al’s Report on Criminal 
History Background Checks 5 1 (2006), available at http://www.justiqe.gov/olp''ag_bgchecks_report.pdf; U.S. 
Dep’t of Justice, Office of Justice Programs, Bureau of Justice Statistics, Survty of State Criminal 
history Information Systems, 2010 3 (2011), available at https;//www.ncjrs.guv/pdffilcsi/bja.'' 
grants/237253.pdf; MICHELLE RODRIGUEZ AND MAUIUCE EMSELLEM, THE RATIONAL 
EMPLOYMENT LAW PROJECT, 65 MILLION “NEED NOT APPLY": THE CASE FOR REFORMING 


3 



57 


created a beaurocratic web making the reprieve from collateral consequences much more 
difficult to successfully navigate. In fact, one of the most misunderstood aspects of collateral 
consequences is that the majority of them are not legally or statutorily imposed. Those that are 
enforced legally are typically the most commonly known and include prohibitions on firearms, 
voting, serving on a jury, and holding public office. The majority of collateral consequences arc 
imposed through administrative agencies that classify a criminal conviction as the means for 
disqualification from some type of governmental assistance or benefit or demonstrating a lack of 
‘"moral character.” In addition, there is a powerful cultural element to the stigma of a criminal 
conviction, which is mostly seen in the form of background cheeks conducted for employment, 
housing, and volunteer opportunities. 

Additionally, the internet has increased access to criminal record information and the ease at 
which background checks can be conducted. Tliis has extended collateral consequences to simple 
arrests, even in instances where the case is dismissed or there is a not-guilty verdict. States have 
begun to reconcile this unjust outcome by attempting to keep arrest records confidential fl'om 
public purview,'° but that effort has proven difficult. 

FEDERAL INCENTIVES AND COLL.4TERAL CONSEQUENCES 

In certain instances, the federal govemment has incentivized states to adopt collateral 
consequences by withholding federal dollars if those collateral consequences are not properly 
implemented. For example, states face a reduction of federal transportation funding if they do not 
revoke or suspend “for at least 6 months, [] the driver’s license of any individual who is 
convicted ... of any violation of the Controlled Substances Act, or any drug offense."" This 
restriction is not directly related to any driving offense and is a great example of a collateral 
consequence that does not have a nexus to the criminal conduct. 

Additionally, as a result of the “War on Drugs,” the federal govemment began to implement 
“user accountability” provisions that precluded men and women with a drug conviction from 
certain federal benefits. Under the Anti-Drug Abuse Act,'^ these provisions denied certain 
federal benefits such as access to grants, federal student loans, and professional licenses to 
people convicted of drug offenses. In 1996, the Personal Responsibility and Work Opportunity 
Reconciliation Act" (the Welfare Reform Act) instituted a lifelong ban on Supplemental 
Nutrition Assistance Progi'am (SNAP, formerly Food Stamps) for people convicted of drag 
crimes. Realizing that these post-conviction sanctions did not address the drug issue, Congress 
eventually lessened the rigid restrictions under the Drag Abuse Act, but the lifelong restiictions 
related to SNAP benefits remain in force. " Punishing men and women by refiising to allow them 


CRIMINAL BACKGROUND CHECKS FOR EMPLOYMENT 27, note 2 (2011), available at http://nelp.3cdii.iict/ 
c1(i9fla41fi1he2cS.‘i[i[i_t0ni62vj7(i.pdf. 

E.g., S.B. lOS, 28th Leg., 2d Sess, (Alaska 2014), 

23 U.S.C. § 159(3)(.A)(t) (2U12). The Governor of the stale can opl-oul of the requirement by sending a ietter lo 
the Secretar>' of Transportation certitying “that the legislature (including both Houses where applicable) has adopted 
a resolution expressing its opposition to [the] law , , . ” 23 U.S.C. § 159(3)(B)(ii) (2012), 

‘-21U.S.C. 5 1501 (1988). 

42 U.S.C..A. § 1303 (1996). 

See Mask Mauer & Virginia McC.almont, The Sentencing Project, A Lifetime of Punishment: The 
Impact of the Felony Drug Ban on Welfare Benefits (2013) (discussing SNAP and TANF benefit restrictions 
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life-sustaining benefits is an immoral and regressive approach to criminal punishment. Again, 
mstituting consequences that are not rationally related to the crime impedes public safety and is a 
disproportionate response to criminal behavior. 

These federal examples higlilighl tire fact that several, if not most, of collateral consequences are 
not rationally related to the criminal conduct. One of the strongest examples of that disconnect 
involves victim compensation funds. State victim compensation funds are funded by crumnal 
fines and taxpayer dollars and offer monetary assi.stance to victims and survivors of violent 
crime. Unfortunately, thirteen states disqualify a victim’s ability to receive compensation if that 
person has a felony conviction, 

The encouraging news is that both Republicans and Democrats are beginning to see the 
hypocrisy in spending millions of taxpayer dollars on reentry services in one bill, but creating 
overwhelming obstacles with another. An example of this realization was seen during the recent 
defusing of an amendment to die omnibus Farm Bill which would have expanded the lifelong 
ban on food stamps to include people with certain violent convictions. This victory came about 
because people on both sides of the aisle acknowledged the importance of not just reentry, but 
restoration. As former Virginia Attorney General Ken Cuccinelli stated, “If we really believe no 
one is beyond redemption we need to stop throwing away that key.”'’ Refraining fiom tire 
arbitrary expansion of coilateral consequences is a good step in that direction. 

RECOMMENDATIONS 

Though there are many non-legislative layers to alleviating collateral consequences, there are 
several actions Congress can take that will help alleviate the practice of arbitrary collateral 
consequences. First, Congress can create some guidelines for agencies regarding the 
administration and relief requirements for collateral consequences. Providing clear definitions 
for phrases such as “crime of moral turpitude” as well as requiring that all collateral 
consequences be “substantially related to the criminal conduct” are small first steps tliat can have 
a big impact. 

Second, Congress can implement a “collateral consequences impact statement” that would 
provide necessary scrutiny to any new collateral consequence. Tliis would provide a check 
against the grow'th of collateral consequences as well as reinforce their proper role within the 
law. 

Third, Congress should pass bipartisan legislation such as the Second Chance Rcauthorization 
Act (H.R.3465) that Chairman Sensenbrenner has introduced to counter the proposition that men 
and women with a criminal conviction cannot become good citizens and to engage churches and 
communities in assisting wdth their full integration into society. 


for people convicted of a drug offense), available at http:/Aentencingproject.org/doc/publicadons,'cc A%20Lifetime 
%20ofyn20Pimishment.pdf. 

Douglas Evans, Compensating Victims of Crime 25.(2014), available at http://justicefeUowship.org.'' 
sites/default/flle&'Coinpensating%20Victims%20of%20CriincJohn%20Jay__June%2020 14.pdf. 

'' S. 954, 113th Cong, amend. 1056 (2013). 

'■' Beth Reinbard, At CP AC, Ken Cuccinelli Moves to the Center, National .toumal (Mar. 14,201.3), 
http://www.nationa!joumal.coin.'''politics/at-cpac“kcn-ciiccinelli-moves-to-the-cenfer-20130314. 
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Lastly, in order for there to be a shift in how our society views men and women with a criminal 
conviction, there must be a cultural transformation that extends beyond the halls of Congress and 
into our places of worship and communities. Examining the issue from a moral lens is necessary 
to achieve the desired change. Excluding someone from a clear and just path to restoration takes 
away that person’s incentive to transform their life, take responsibility for their own affairs, and 
provide for their own family. Countries including Singapore'* and Fiji'® have taken on the 
cultural aspects of collateral consequences and have had striking results. Justice Fellowship is 
cuiTcntly inviting federal and state legislators to identify themselves as values-based leaders on 
justice is.sues by joining our Legislator Network. The Network is a fellowship ot federal and 
slate leaders committed to transfomiing the way we think and talk about crime and punishment 
through a biblically-based restorative justice approach that recognizes and advances the digmty 

of human life. It prioritizes victim participation, promotes offender responsibilitj', and cultivates 
• 20 
community engagement. 

CONCLUSION 


“'Phere is a latent, pervasive attitude in our society which stresses the generic unworthiness of the 
criminal — his peimanent unfitness to line in ‘decent society.’ He is seen as an unredeemable, 
permanently flawed, ever-threatening deviant. Proper citizens are felt to be menaced or 
degraded by consorting witli him whether or not he has ‘paid his debt.”’^' And though the notion 
of second chances is a concept deeply rooted within the fabric of American society, extending 
tliis hope to the sixty-fivc million adults with a criminal conviction in this country remains a 
work in progress. Arbitrary collateral consequences place irrational limitations on die ability of 
men and women to give back to society at their highest potential and relegate millions of 
Americans to second class citizenship. 1 am committed to the presupposidon diat all men have 
intrinsic value and are salvageable and I am committed to paving the road of reconciliation from 
our prisons into our communities. 1 hope to see you on that road. 


Respectfully submitted, 

Jesse Wiese, J.D. 

Formerly Incarcerated Person 


'^Yellow Ribbon Project, http://www.yellowribbon.org.sg/. 

” Fiji Corrections Service, littp:.//www.corrcctions.org.i 5 /pages.cfiii/yellow-ribboii/coinmunities/givmg-offender.s- 
second-chance, htm I . 

Building Restorative Justice, http:.''/justicefellow 5 hip.org/building-restorative-justice. For more information about 
Justice Fellowship’s Legislator Network, contact Chris Shank at Chri5_Shank@justicefell0wship.org. 

BERNARD COG AN & DONALD L. jR. LOUGHERY, SEALING .AND EXPUNGEMENT OF CRIMINAL RECORDS — THE BlO 
LIE, 61 J. Crim. L. & Criminology 389 (1971). 
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Material submitted by the Honorable Robert C. “Bobby” Seott, a Represent- 
ative in Congress from the State of Virginia, and Ranking Member, Over- 
Criminalization Task Force of 2014 


Sliilenieiit (o the House Judicial'}' Comiiiiltee Task Force ou Over-C'riminniizaiion for its 
Hearing on Collaleral Consequences and Ban iers to Reentr} 

Kubniilled by the Robert F. Kennedy Juvenile Justice Collaborative: 

A Project ot the Robert F. Kennedy Center for Justice and Human Rights and 
the RobeH F. Kennedy Children’s Action Corps 
June 26, 2014 


The Robert F. Kennedy Juienlle Juslice Collaboralive. a project of the Robert F Kennedy 
Center for Justice atid Hunttui Rights and the Robert F Kennedy Children's Action Corps that focuses 
on iniprot ing reentry policy and services for young people in the justice system, appreciates the 
opportunity to pros ide input about the importance of supporting reentry programs and reducing 
collateral consequences for yoimg people returning to their families and commimilies from the juv enile 
and criminal justice sy stems 

Each year. Kiti.iiOtlyouth (under 18) leave secure residential facilities, including juvenile justice 
facilities, jails, and prisons following adjudication Without careful planning, young people e.Mting 
confinement or placement oflen are discharged to families struggling with domestic violence, drug and 
alcohol abuse, and unresolved mental health disabililies 'I'uung people oflen reiiim to neighborhoods 
with few supportive programs, high crime rales, poverty . and poor performing schools 

To improve public safely and reduce recidivism, all y ouiig people need ready access to cffecliv e 
leentry .serv ices, such as safe housing and ajipropnate educational programing Young people hav e 
specific needs and require improved reeniry services that help to achieve key youlh reentry goals, 
including school reenrollmeni. family reunification, mastery of independent life skills, and allachmem to 
pro-social peers Access to effective reentry services that promote such achievement greatly improves 
the likelihood that y oung people w ill have successful, law-abiding, and productive hv es 

Anthony Pleasant, a Poet Ambassador and spokesperson for the Free Minds Book Club & 
Writing Workshop and a reluming cili/.en after serv mg ten years in federal prison for a crime he 
committed at the age of I <\ demonstrates these challenges vv itli his story of return In an excerpt from 
his record testimony to the House Judiciary Committee's Overcriminali/ation Task Force. .Anthony 
states. 


In early 2013. before I was released from my last federal prison to Hope Village, a halfway 
house in OC . I was required to attend one two hour class that addressed general themes related 
to pnson reentry 'Hiis class was not personalized in any way . and I wasn t given any specific 
resources to help ensure that my reentry w ould be a success and lo help pul my life back 
together 1 was a teenager when I went lo pn.son. and then I spent the next 45 percent of my life 
incarcerated - so vviihoiil help. I didn't know how lo live a productive life on tlie outside. 

Huring the last four months of my sentence, which I served ai Hope Village. 1 was given a place 
10 sleep and eat. I had a curfew, and I was told logel a job However, there was no help or 
guidance provided for the job search this was for each person lo do on his own. vv iihoul any 
support, resources, references, orsuggesirons 

Finally . once I was discharged from Hope Village I went lo live with my father and we could 
not get along because of the past negaliviiy between us and so 1 went lo live with my mother 
She has multiple sclerosis and is wheelchair bound Liv ing w ith her allows me to help take care 
of her needs However, my mother lives m public housing - in a single room occupancy- 
facility Because Ihev know I help lake care of her. the managers of her building allow me to 
slay there - but that could change at any minute I know that I am lucky because manv public 
housing authorities often over broadly say that all felons are not allowed in public housing. 

I 
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These t}pes of policies prevent many ... [young people]... from staying with their families and 
many are left with no reliable housing option. I am trv'ing to gel my own place so that I can feel 
more secure, but that has not been easy since it will take both monev' and for a landlord to accept 
me as a tenant, even with my criminal record. 

Currently, 1 am enrolled in a workforce training program at the University oflhe District of 
Columbia Communis College. 1 am lucl^- to be in the program, but I worr\' that my record will 
still prevent me from getting a job when 1 finish training... . 1 am taking classes in property 
management and 1 hope to find a property^ management Job once 1 complete the program. 1 want 
to go on to get my bachelor’s degree, and I have heard about scholarships that UDC offers to 
people who complete these training programs. 1 really want to do that, but 1 am worried that my 
conviction record may gel in the way of that opportunity .... | Many youth | have been denied 
scholarships on the basis of their criminal backgrounds... . 

In the meantime, I have been trying to find a job... . I was working as a day laborer on a 
recycling truck, but when 1 got injured on the job, the company fired me. I have taken my 
carpentiy certification and applied for many construction jobs, but even with my expertise I 
haven’t gotten any calls back, in part because they often ask about criminal records. . . . With the 
help of Free Minds [a DC reentry' program] and their professional network, Tve even gotten so 
far as the interview stage. Once, I was interviewing for a dish washer position at a restaurant. 
They told me they loved me and wanted to offer me the job. but they just couldn’t because of 
their company’s policy' against hiring people with convictions... , Even when w^e [returning 
citizens] are doing every thing right and people want to hire us. we still don’t end up getting the 
job. 

The federal government has taken a significant step to help reduce reentiy' barriers for all 
returning citizens, including young people, through Congress' passage and President George W. Bush’s 
signing into law the Second Chance Act in 2008. For youth, the program has helped to provide 
mentoring and other critical reentry services, as well as supported essential research on best reentry 
practices for young people. The continuation of this program, including robust funding for it, is critical 
to help improve the success and reach oferreclive youth reentry. 

However, young people face many barriers that make their successful reentry' much more 
difficult to achieve. For example, access to safe and supportive housing is often unavailable. A 2009 
report by the Youth Reentry Task Force of the National Juvenile Justice and Delinquency Prevention 
Coalition, Back on Track: Supporting Youth Reentry from Out-qf-Home Placement to the Community. 
slates that. 

Studies of homeless youth demonstrate the connection between youth homelessness and contacts 
with the juvenile and criminal justice sy^stems. In a recent survey of homeless youth between the 
ages of 1 0 and 1 7, the Wilder Research Center found that 46% had been in a correctional 
facility, and of those, 44% exited into an unstable housing situation.’ The Covenant House in 
New York offers emergency' shelter to homeless youth and reports that 30% of the youth they' 
serve have a history of incarceration or detention. The Covenant House data also indicates that 
68% of the youth had been living with tiieir families or guardians prior to being incarcerated." A 


^ Owen, H. and Decker, (J.. of Homelessness', Owen Heineman and Decker Gerrard, Uomeless Youth in Minnesota: 2003 

Statc'ivide Survey. 

" State of the city s homeless youth report (New York: New York CiW Association ot'Hoinclcss and Street-Involved Youth 
Organizations. 2005). 
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Study of youth in runaway shelters in tiie state of Washington found that 28% were currently 

involved vvilh the juvenile justice system.' 

The report also discusses two separate studies that found that one in four youth (25%) released 
from foster care, a group home, or juvenile detention center spent their first night either in a shelter or 
on the street/^ In DC, programs working with reluming youth express difficulty in finding appropriate 
housing for young people, especially in such an expensive cit\' that has a significant public and 
affordable housing shortage. 

Additionally, access to education and career and technical training programs is insufficient. 

Over the past few years, an increasing number of researchers and policymakers have identified access to 
education as one of the most important factors in determining successful youth reenliy from correctional 
settings back into the communitv-. Unfortunately, many young people are not able to return to school or 
continue their education or technical/career training upon reentry^ without support during this critical 
transition. Data on this population underscores the problem: in one study, over half of youth in juvenile 
detention had not completed the eighth grade and two-thirds of those leaving formal custody did not 
return to school.^ 

Last year, the Robert F. Kennedy Juvenile Justice Collaborative, along with the Juvenile Law 
Center and other partner organizations, co-convened stakeholders in eight listening sessions across the 
countr\' to learn more about the challenges of providing quality' correctional and reentry education and 
career/technical training for young people. These listening sessions convened over 100 community 
leaders and experts from the education, justice, and youth advocacy fields, at meetings held in Los 
Angeles, Boston, Atlanta, Washington. DC, and Chicago, as well as at the Correctional Education 
Association Director's Forum, and a conference call for participants who could not attend in person. 
These discussions provided rich information about frontline barriers to correctional and re-entry' 
education, promising practices, and supportive policies. Please find recommendations -- signed on by 
128 organizations, including the National Education Association, the Leadership Conference on Civil 
and Human Rights, and the American Probation and Parole Association -- that stem from these listening 
sessions and describe how the federal government can support the prompt connection of youth to the 
education, training programs and supports needed for successful reentry at: 

ht lp:// rj\c ent er.org/reccmmendaiions-iuveniie-iu stice -e ducaiionVlang^e n 

Thank you so much for your leadership on and lime and consideration of the important issue of 
reentry and the collateral consequences that impact youth, communities, and families nationwide. We 
look forward to working with you to ensure accessibility to effective youth reentry programs and a 
reduction of collateral consequences and other barriers that hinder successful youth reentry'. If there is 
additional informalion that the RFK Juvenile Justice Collaborative can provide, please do not hesitate to 
contact Jenny Collier, Collaborative Project Director, at i en nvcolj ieri dV(;vahQQ.com or 202-295-7188. 


R..T. Fstcs and N.A. Weiner, Tlie commercial se.x74al exploitation of children in U.S., (lanada. and Mexico (Philadelphia. PA: 
University of PennsylvaTiia. 2001). http:/''wvv\v.ss'vvMU>enTi.ediy'-restes.-'CSP!C.ht!ii . 

' R. Clark and M.J. Robeitsoii, Surviving for the Moment: A Report on Homeless Yoitdi in San Francisco (Berkeley: Alcohol 
Research G-roup. 1 996); M..T. Robertson. Homeless youth in Hollywood: Patterns of alcohol use. Report to the Watioiial Institute on 
Alcohol .Abuse and .Alcoholism (No C5D (Tlerkelej': Alcohol Research Group, 1989). 

' Roy-Stevens, Cory'. "Overcoming Barriers to School Reentry." National Criminal Justice Reference Ser\'ice, U.S. Department of 
Jiisliee Office of Juvenile Juslice and Delinquency Prevention. Oct. 2004. 
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Mr. Chairman and Members of the Committee: 

I would first like to thank you for the opportunity to submit 
these remarks to the eommittee today. It is an honor. 

When I began my career in law enforcement 35-years ago, I 
never imagined 1 would be sitting before you today under these 
circumstances. While unfortunate events prompt my testimony, 
what I have to tell you has ramifications for everyone in this room, 
everyone in our government, and, without exaggeration, everyone 
in this country, a country 1 still believe in and love so much. 

As someone who has dedicated my entire life to fighting 
crime, I have had the privilege of running two of the largest law 
enforcement organizations in the world and have had many 
unparalleled achievements in policing as well as jail and prison 
reform, 1 once believed that 1 knew and understood our criminal 
justice system better than just about anyone. But I was wrong. 

My law enforcement career began two years after 1 dropped 
out of high school at the age of 16, when I joined the U.S. Army, 
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earned my GED, and served in the Military Poliee Corps in Korea 
and at Fort Bragg, North Carolina. 1 was a member of the Army’s 
Tae Kwon Do Competition Team. 1 had the honor of teaehing 
defensive tacties at the John F. Kennedy Unconventional Warfare 
Center to U.S. Speeial Forces and special operations personnel. 

After my military service, 1 spent four years in various 
security assignments in the Kingdom of Saudi Arabia. In 1981, 1 
joined the Passaic County Sheriffs Department in New Jersey, 
where I served as the Commander of Special Weapons and 
Operations and as Warden of the Passaic County Jail. 

In 1986, 1 joined the New York City Police Department. 
Following uniformed patrol and plain-clothes assignments in 
Times Square, 1 was promoted to detective and assigned to the 
narcotics division's major case unit. There 1 earned one of the 
departmenfs highest honors, the Medal for Valor, for a gun battle 
with a drug dealer who had shot and wounded my partner. In 1991 
1 was transferred to the U.S. Justice Departmenfs New York Drug 
Enforcement Task Force, responsible for overseeing one of the 
most far-reaching drug investigations in New York history. 
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For nearly six years, I served as First Deputy and later 
Commissioner of the New York City Department of Correction, 
responsible for overseeing the New York City jail system, 
including Rikers Island, one of the largest and most violent jail 
systems in the country. Under my command, the department 
achieved historic reductions in violence and earned international 
recognition for violence reduction, efficiency, accountability, and 
correctional excellence. 

In August 2000, 1 was appointed the 40th Police 
Commissioner of the City of New York, responsible for 55,000 
civilian and uniform personnel and a $3.2 billion budget. My term 
was marked by dramatic reductions in crime, enhanced community 
relations, and my leadership of the rescue, recovery and 
investigation of the attacks on the World Trade Center on 
9/11/2001. 

In May 2003, following the fall of Saddam Hussein, I 
accepted a request by the White House to lead Iraq's provisional 
government's efforts to reconstitute the Iraqi Interior Ministry. 
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Tn the private sector, T have served as a national security 
advisor to His Majesty King Abdullah II of Jordan and President 
Bharrat Jagdeo of the Republic of Guyana. I have conducted 
threat and vulnerability assessments for other heads of state, led 
crime reduction, national security, and management accountability 
assessments for the U.S. Justiee Department, Trinidad and Tobago 
as well as Mexico City. 1 also oversaw the design and building of a 
super-maximum prison in the Arab region, designed to hold the 
most deadly and dangerous of the region’s radical extremist 
prisoners. 

Then in December 2004, 1 was nominated by President 
George W. Bush for Secretary of the U.S. Department of 
Homeland Security, one of the highest cabinet posts in the nation. 
One week later, after admitting that I failed to pay payroll taxes on 
my children’s nanny, 1 withdrew my name from consideration. 

After five years of state and federal investigations, on 
November 5, 2009, 1 pled guilty to tax and false statement counts, 
a substantial part of which had to do with my children’s nanny. I 


4 



67 


Testimony of Bernard Kerik 
At the “Collateral Consequences” Hearing 
June 26, 2014 

Of the Overcriminalization Task Force 
Subcommittee on Crime, Terrorism, Homeland Security, and Investigations 
(Committee on the Judiciary 
U.S. House of Representatives 

was sentenced to 48 months in federal prison and three years 
probation. I spent three years and 1 1 days in a federal minimum- 
security prison camp and five months on home confinement before 
being released from custody. 

When Judge Stephen C. Robinson announced my sentence on 
February 18, 2010, he left out the most important fact: a felony 
conviction carries life-long consequences. Yes, life-long 
consequences... no matter how long one's prison stay actually 
is. The collateral consequences of my conviction, which began 
within days after my guilty plea, will last until the day T die. And 
that’s not just true for me; that’s true for every person labeled a 
“convicted felon” as our federal criminal justice system stands 
today. That is a reality that can only change with your courageous 
leadership and dogged intervention. 

Let me paint a picture for you of why this needs your 
attention, dedication and immediate assistance. 


Imagine for a moment an Assistant United States Attorney 
chooses to investigate and prosecute you, or a member of your 
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staff, for perhaps using your government cell phone, car, or laptop 
for personal use. . . or enhancing your income on a mortgage 
application. . . or failing to pay payroll tax on your children’s 
nanny. . . or missing an income tax filing. . . or any ethical issue that 
they could turn into criminal conduct simply because they choose 
to. Imagine you are driven by addiction or a desperate desire to be 
united with your family. Imagine you find yourself convicted of a 
crime, a felony. It would be a first-time offense, a non-violent 
offense. Not a sexual offense. No guns are involved; no one is 
kidnapped or even injured. Nevertheless, you are a convicted felon. 
Would it bother you to be told by your children’s school that you 
could not chaperone them on a class trip or school event because of 
you are a convicted felon? 1 know good and decent men, and great 
fathers that it has happened to. They’ve also been denied the right 
to coach their child’s sports team... soccer, baseball and football. 

Imagine opening your mail to find a notification from your 
insurance carrier that your homeowner’s policy was being 
cancelled due to your convietion. And also receiving written 
notice from the U.S. Government’s Contracting Office that your 
are no longer eligible for government work, can never again get a 
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security clearance, and can’t even consult with the government 
through a DOD contractor, for example. 

Then imagine learning that, should your life insurance policy 
lapse - a policy you, like me, may have had for more than ten 
years - you will be prevented from obtaining another, as a result of 
your conviction. How does it benefit society to force your spouse 
and children to fend for themselves once you are dead and gone? 

Maybe you, like me, have served on the board of a non-profit 
organization. In the aftermath of 9/11,1 was one of the founding 
members of the Board of Trustees of the Twin Towers Fund, a 
non-profit which raised and distributed more than $216 million to 
over 600 families related the emergency service workers killed on 
9/11. However today, as a convicted felon, 1 cannot be the head of 
my own non-profit for helping restore people's rights with 
convictions because of my own conviction. You could not either. 

Do you know that it is nearly impossible for a convicted 
felon to rent an apartment? This is because most landlords and 
leasing companies run criminal background checks on applicants 
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and use information about prior arrests or convictions as a basis for 
denying housing, even if it is out dated or erroneous. T know of a 
man with a 30 year old, non-violent and non-sexual crime 
conviction, who attempted to rent an apartment and was denied 
five times, losing a total of $1,100 in "application fees" before he 
could no longer afford to apply for leases. 

Congress, the courts, and our prison systems urge former 
offenders transitioning back into their communities to obtain 
successful employment, but our laws operate as obstacles that 
prevent felons from getting jobs. Are you aware that should you 
apply for a U.S. Small Business Administration (SBA) loan in an 
attempt to work and take care of your family, your loan will be 
denied? 1 know someone that had already been approved for a 
$500,000 unsecured SBA-backed loan, that was subsequently 
denied once they become aware of his prior conviction. You, too, 
could not get a loan. 

Given that more than half of those incarcerated in the U.S. 
prison system are uneducated and many are illiterate, they need all 
the help they can get upon release from prison, but obtaining 
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student loans for a convicted felon is close to impossible. No 
matter who you are, as a convicted felon, you seldom quality for 
student loans. 

And imagine this: If you and your spouse want to adopt a 
child, forget it. Convicted felons are excluded from being adoptive 
parents. I personally know a couple who cannot have children, and 
1 can’t think of anyone better to be a parent, but they cannot adopt 
due to a felony DWI conviction 12 years ago. 

In many states, you can forget about obtaining a real estate 
license, barber’s license, EMT certification, law license, or CPA 
certification. 1 would not be allowed to do so, and if you were a 
convicted felon, you would be denied also. In fact, in just about 
any job regulated by the government, a convicted felon should not 
apply. Surprisingly, do you know that if you are convicted of a 
felony, you cannot be a garbage collector in many cities around the 
country? 

Like you, I have served my country. I have nearly died more 
times that I can count, protecting the American people and 
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defending our Constitution, yet today, I do not have the right to 
vote, and will not for at least another two years, even after already 
serving three years and eleven days in prison. In some states, a 
eonvieted offender is prevented from voting forever. This was 
started after the Civil War to disentranehise hlaeks, and I ean 
assure you today that this works really w'ell. Blaek and Hispanie 
felons are diseriminated against even more than White felons. Ask 
them. They will tell you their story. 

Over the course of my 35-year career, I have rescued people 
from burning buildings, been stabbed, shot at, and saved my 
partner in a gun battle. I have survived the terror attacks on 9/1 1, 
and a bombing plot in Iraq. 1 have been the target of numerous 
death threats, seized tons of cocaine and millions in drugs proceeds 
from the Cali Cartel, and brought cop killers, Colombian drug 
lords and Iraqi terrorists to justice. I have received more than 100 
awards for public and extremely heroic service, including the New 
York City Police Department's Medal for Valor, plus 29 other 
medals for excellent, meritorious and heroic service. I have also 
been commended for heroism by President Ronald Reagan, and 
received the DEA Administrator's Award from the U.S. Justice 
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Department, two Distinguished Service Awards from the U.S. 
Department of Homeland Security, The Ellis Island Medal of 
Honor, and an honorary appointment as Commander of the Most 
Excellent Order of the British Empire by Her Majesty Queen 
Elizabeth II. 

1 have carried a firearm in the service of my country since 1 
was 18 years old. 1 have actually used that weapon to save the 
lives of others. However, I can no longer possess or even have 
access to a firearm of any kind, hunting or otherwise, for the rest of 
my life, even though my conviction had nothing to do with 
violence and was non-violent! 

Lastly and undeniably, the most devastating, embarrassing 
and heartbreaking of any other collateral consequence, is one that 
is so repugnant that it defies description. 

We often talk about the collateral cost of a conviction, as it 
relates to the offender, and their inability to obtain work, or how 
they are negatively impacted on so many levels as a result of their 
conviction. However, I believe the ones who get punished the 
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most are the silent, out of the spotlight ones— the children of those 
incarcerated and ex-offenders. 

Despite those who are incarcerated being encouraged to stay 
close to their families, to parent their children, to be a father or 
mother, it is nearly impossible to do so. And even when they are 
released and face all these barriers, it is difficult for families to 
rebuild, to reconnect, to gain the ground they lost. 

Does the punishment imposed on convicted felons and, more 
so, their children fit the crime? I would hope you would agree that 
it does not. 

The system today insures personal, professional, and family 
disconnection and possibly dissolution. Is that the purpose of our 
justice system? 1 didn’t think so, but the reality is that a felony 
conviction is just that. 

There are 2.5 million people in prison today, about 70% of 
which are in for drug related crimes, and many are 
uneducated. . . and many illiterate. About 40% of the prison 
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population prior to incarceration worked, paid taxes and took care 
of their families like 1 did. But beeause of eollateral consequences, 
they cannot. 

In my case, the cost to the Ameriean taxpayer for my three- 
year incarceration was not just $28,000 a year as the Bureau of 
Prisons reports. The cost to the Ameriean taxpayer was in the 
millions because 1 was not working, paying taxes, supporting my 
family, putting money into the economy... and there are thousands 
just like me. Worse than that, that cost continues today, more than 
a year after 1 was released from prison, and in all probability will 
continue for years to come. 

I cannot find work, and if 1 cannot, those who are not left 
with the privileges that I have been blessed with, hundreds of 
thousands a year - will face even greater odds of remaining 
unemployed, guaranteeing higher recidivism and destroyed 
families. 

If I can’t rebound with any sort of success, then those less 
fortunate most likely never will either. 
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And for many, their only hope for survival-to live, to 
support their families, to simply have a life has been dramatically 
taken away from them. 

Is that how the system is supposed to work? I think not and 
hope you will side with me and millions of other Americans who 
are being crippled by this archaic system. 

For any American that believes that once you’ve paid your 
debt to society after a felony conviction, you are made whole, or 
given a second chance in life, they are dreadfully wrong. 

The truth is that your debt is never paid, no matter how 
honorable a life you lead afterwards. No matter what steps you 
take to be better than your past, you cannot escape it. 

The collateral consequences of a felony conviction are 
grave. They have and continue to erode the very fabric of our 
society. Every day we prove we are not a country of “second 
chances” or “rehabilitation” or “forgiveness” as we are fond of 
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saying. 

Those are empty words. 

If we truly want to better society, to reduce recidivism, to 
strengthen families, to have a foundation of justice instead of 
injustice, we must act. And act with courage and conviction. . . no 
matter what. Self-interest or political gamesmanship cannot be 
more important than our families, our society, our 
country. America is a country we all love. Let’s show her that, 
not by empty words and platitudes, but by our actions. 

Distinguished men and women of this committee, you have 
the power to lead Congress in replacing injustice with justice. 

In closing, 1 ask you to work with me to help the millions of non 
violent felons, who have served their time yet continue to be 
unjustly punished by the system. 

Let's join together to right this wrong, to bring justice to 
injustice and to stop the erosion of our families, our communities, 
and the very fabric of our society. 
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Let's do this not for our legacies or ourselves. Let's do this 
because it is the right thing to do. Let's do this for our 
children. Lef s do this for our future. Let's do this for the United 
States of America. 

Thank you. 
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Chairmen Goodlatte and Sensenbrenner, Ranking Members Conyers and 
Scott, and distinguished members of the Task Force, I want to thank you all for 
convening this important hearing. 

1 spent 13 months as a prisoner in the Federal Bureau of Prisons system from 
2004-2005, with most of my time served at the Federal Correctional Institution in 
Danbury, Connecticut. If you are familiar with my book, Orange is the New Black, 
you know I’m the first to acknowledge that unlike many prisoners, 1 have the 
resources and support to take my own experiences in prison and use them to try to 
make critical improvements to this country’s criminal justice system. Since my 
release, T have worked with many women who are involved in the criminal justice- 
involved system and need help advocating for changes to our criminal justice 
system they need to be safe and to get back on their feet upon their release from 
prison or jail. This has included advocacy against displacing more than athonsand 
female federal prisoners in the Northeast to BOP prisons far from their children, 
testifying before the Senate Judiciary Subcommittee on tire Constitution, Civil 
Rights and Human Rights on the misuse of solitary confinement on women 
prisoners, promotion of alternatives to incarceration for low-level female 
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offenders, and visiting prisoners in facilities in many states, among other activities 
I also serve on the board of the Women’s Prison Association, the longest-serving 
community organization that works with criminal justice involved women in the 
United States, founded in 1845. 1 submit this testimony to the Task Force today in 
that capacity. 

Although men are incarcerated at a much higher rate than women — almost 
1 4 times higher, in 2012 — women are a much faster growing segment of the 
United States’ incarcerated population.' The collateral consequences of 
incarceration have a disproportionately severe impact on female defendants and 
prisoners, Between 2000 and 2009, the number women in state or federal prison 
rose by 21 .6%,^ and by nearly 800% since 1980.' There are now more than 
205,000 women in jails and prisons throughout the country, and over 1 million on 
probation, This has a distinctly destructive effect on these women’s families and 


' Oliver Roeder, JustFacis: Actually, OR-tmE Really Is the New Black at 2, Brennan 
Center FOR Justice (June 16, 2014), titlp:/7wv\A\Lbrennancenter.ora.''bloit/aetua!lv-orange-reallv- 
new47iac-k . 


■ Marc Mauer, The Chanuinc JIacial Dynamics of Women’s Incarceration, The 
Sentencing Pro,iect 6 (Fed. 2013). 

' Julie A.iinkya, The Top 5 Facts About Womentn Our Criminal Justice System, Center 
FOR American Progress (Mar. 2012), available at 

http:.//a mericaJiD-r oeress.oral ss iies/'women/news,^20 12/03/07/1 1219/t.he-toD-5- f act5-about- 
women-in-oiir-criminai-iiistice-svstem/ . 
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communities.'' It is important to consider all the harms that result from the 
incarceration of women, particularly given that women are unlikely to commit 
crimes of violence; two-thirds of women in prison or jail are there for a non-violent 
offense, often a very low-level crime. ^ 

When 1 work up at 6 A.M. March 4, 2005, 1 knew it was my release day 
even though the staff of the federal Metropolitan Correctional Center in Chicago 
where T was being held wonid not confirm that T would be freed that day. At 1 1 :00 
A.M. a correctional officer told me to pack out and he sent me down to receiving 
and disbursement to be processed out of federal custody. The facility had no 
women’s clothes and instead gave me the smallest set of men’s clothing that they 
had, a wiiidbreaker to shield me from the Chicago winter, and $28. A guard 
escorted me down an elevator to the ground floor, showed me to an alleyway door, 
and told me 1 was free to go. 1 was 800 miles from my home in New York City. 

I was exceptionally fortunate, because at the front door of that jail, my fiance 

was waiting impatiently to take me home to New York, to a safe and stable place to 

live. 1 could only think about the sharp contrast of my good fortune to the 

'' JuLiH Aiinkya, Rethinkino How to Address the Growtno Female Prison Population, 
Center for American Progress (Mar. 2013), available at 

httD:,''/airiericanproeress.orn/'issues/womeii/new.s/201 j/03/08/'55787/rethinking-how-to-address- 
the-growing-femaie-pri son-population/ . 

■ Women’s Prison Association, Institute on Women & Criminal Justice, Quhck Facts: 
Women & Criminal Justice (2009), available at 

http:/,''www.wp aoiiline.o ra'w p aassets/'Ouick Facts Women and CJ SeptOO.p df. 
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situations of many of the women with whom I had lived for 13 months during my 
incarceration. Prisoners think and plan with great anxiety for their release to 
freedom. Many of the women who I served time with described their plans to head 
straight to a homeless shelter after their release in hopes of a bed and a roof over 
their heads. For some of them, this was their only option - their time served in the 
Bureau of Prisons had effectively severed their connections to their families, 
friends and communities. 

For otlrer women, however, entering the shelter system was the first step in a 
crucial journey to try to reunite with their children. The vast majority of women in 
prisons and jails are mothers, and most of those mothers have children imder the 
age of 18, According to a United States Department of Justice Special Report in 
2010, tliere are at least 1.7 million children with an incarcerated parent.'’ 
Incarcerated mothers are far more likely than incarcerated fathers to have lived 
with their children prior to incarceration by a rate of 55% to 36%.^ More 
importantly, these incarcerated mothers are more likely to be the head of a single 
parent household, accounting for 42% of women in state prison and 52% in federal 

DiiP’ r OF JusiicH, Bureau of Jusbce SiATisncs, Special Report: Parents in Prison and 
Their Minor Cfuldren at l(Aug. 2008, rev. March 2010), available at 
tittp:/;'www,bis,gov/coriteiit/pub/pdl7pptmc.pdf . 

^ Nat’l Research Council, The Growth of Incarceration in the United States 260 
(2014). 
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prison; fully 77% of them were their children’s primary caregiver as well.* Half of 
the women in prison are housed more tlian 100 miles from their children and 
nearly 80,000 women will not see their children at any point during their 
incarceration.® Of minors with an incarcerated parent in 2013, more than 25% — 
over 400,000 children — were age 4 or younger.'” Simply put, having a mother 
thrown in jail creates a significantly higher likelihood that the family rmit will be 
thrown into utter disarray and have a direct, dire impact on these women’s 
children. 

Tf imprisoned women are fortunate enough to have family members who are 
willing to care for tlieir children while they are incarcerated, they will take those 
steps. But even with familial support, children who have a mother in prison are 
more likely to be disadvantaged in terms of poor education and financial 
circumstances. They are also more likely to tall prey to domestic or substance 


*tn. 

® The Sentencing Project, Trends 1991-2007: Dep’tof Justice, Bureau of 
Justice Statistics, Incarcerated Parents and Their Children at 8 (Feb. 

2009), available at 

http://www.sentcncinnproiect.orR.''doc/publicatioiis./publications/inc incarceratedpa 
jeiLtS-fldf. 

OiNEK^omm^JusTFACTS: Actually, Orange Really Is the New Black a\. 4, 
Brennan Center for Justice (June 1 6, 20 14), 
http:/','w\w.brennaii center.org/blog/actually-orange-reali v-new-black . 
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abuse and to develop behavioral problems or mental illness." There are direct 
correlations between children who face tliese negative outcomes, especially 
educational deficiencies and the development of substance abuse or behavioral 
problems, and future risk of incarceration, perpetuating a generational cycle of 
poverty and incarceration.'^ Fragile families are too often decimated by a criminal 
justice system that fails to promote public safety in a thoughtful or meaningful 
way, and that failure comes at great cost to taxpayers. 

Children who are able to stay with extended families are the lucky ones, 
even with the panoply of hurdles that they face with an incarcerated mother. Since 
motliers are more likely to be the sole parent, their children face a far greater 
likelihood of being ushered into the foster care system, with the possibility that 
these mothers may not regain custodial rights even afler they have served their 
sentence. At this point, there is a threefold societal cost on maternal incarceration: 
the loss of the mother’s economic output, the actual cost of incarceration, and the 
programmatic costs related to putting children in foster care. However, this pales 
in comparison to the emotional distress and other risks these children suffer. 

When a mother is locked up, her children are five times more likely to enter 


Id. at 262-63, 274. 
'-Id. at 274. 
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into the foster care system than when a father is sent to prison or jail.' ’ Youths in 
the foster care system are more likely to run away, become homeless, and remain 
homeless for long periods of time.''' Additionally, children who age out of foster 
care have limited to no income or housing support and end up on the streets.*’^ In 
this vein, one-in-three homeless teens will be lured into child sex trafficking within 
48 hours of leaving home;'* the Los Angeles Police Department estimate that 59% 
of juveniles arrested for prostitution come from the foster care system.'^ 

Wdiether their children are in the care of family or wards of the state during 
their incarceration, many women enter the homeless shelter system as the first step 
in a long, torturous road to secLiring safe and stable housing tliat is necessary for 
them to resume responsibility for their children and regain their parental rights. 

The Women’s Prison Association, where I serve on the board of directors, delivers 
a host of direct services and advocates for common sense criminal justice policy, 

THH SENTKNCINO PRO.IHC1’, TRENDS 1991-2007: D EP’r OF JUSTICE, BUREAU OF JUSTICE 
Statistics, Incarcerated Parents and Their Children at 9 (Feb. 2009), availabk at 
htt p:.4'www.s entenci naproiect.ora'doc/puhlications/publication5,4nc incarce r atedparent5.pdf . 

Nat ’L Cone, of S tate Leg., Homeless and Runaway Youth (Oct. 2013), available at 
http:/7\\vvw.ncsl.ora4'eseareh/huiiian-services/honieless-and-aiiiawav-vouth.aspx . 

Nat’l Conf. of State Leg., Homeless and Runaway Youth (Oct. 2013), available at 
littp://www.nc5l.ora/reseaich/hi!nian-scrvices/liomcless-and-mnawav-vouth.aspx . 

FAQs: Human Trafficking St ais, TrafftkcingHope.org, available at 
ht^i: WWW Jrafbckmi;hope.<>rv/i'aasstats.php . 

Abby Sewell, Most L. A. County Youths imuD for prostitution come from foster 
CARE, Los Angeles Times, Nov. 27, 2012. 
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and the program work that has been central for most of the organization’s long 
history is providing safe and stable housing to women returning to the community 
from prison or jail. This is the essential starting point for successful reentry 
because absent a safe place to live, the other necessities for a return to citizenship - 
work, health, contribution to the community - are near-impossible. 

For women returning home from prison or jail, attaining safe housing may 
prove particularly difficult, but is critical for these reasons: (1) 85-90% of women 
who enter the prison system have a history of being domestically or sexually 
abused;** (2) 59% of girls entering the juvenile penal system are runaways fleeing 
physically or sexually abusive home situations; *** and (3) similarly — and akin to the 
statistics of male prisoners — upwards of 80% of female imnates suffer from 
substance abuse, mental illness, or botli.'^*’ Further, women and girls in custody are 
at risk of being sexually victimized while in prison, most frequently by a prison 
staffer or contractor.^* The violence and abuse that often contributes to women’s 
crimes may be waiting for them upon release. Without a safe place to live, these 

** Prison Rape Elimination Act of 2003 (PREA), American Civil Liberties Union (Apr. 29, 
2011), available at https:;'/www.aclu.ore.''prisoners-riahts-womens-ria!its./pri,sori-raDe- 
e!imination-act-2003-prea . 

The Top 5 Facts, sttpra at fn. 2. 

“id. 

“id. 
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women are at great personal risk, and also have an increased risk of re-offending. 

Just as the policies of the Bureau of Prisons and other correctional system 
work to sever the ties that people in prison have to their families, friends and 
communities, after release a host of bad laws and policies affecting housing make 
the essential first step of securing safe and stable housing very' difficult for most 
people coming out of the criminal justice system. Public housing is governed by 
federal law and regulation, but local Public Housing Authorities (“PHAs”) 
administer these programs and enjoy enomious discretion to set policy and make 
decisions, including denying and evicting any household member based upon 
drug-related criminal activity, violent criminal activity, or the catch-all of “other” 
criminal activity which may threaten the health, safety, or right to peaceful 
enjoyment of the premises by other residents, owners or others on or in the 
immediate vicinity of the premises.^^These sweeping regulations grant PHAs broad 
discretion to bar entire households even when no one in the household has been 
convicted of a crime. In the private housing context, many landlords and rental 
agencies employ a variety of resomces to aid them in screening housing applicants. 
However, there is no uniformity or guarantee of reliability among those services as 
they do not necessarily provide up-to-date or accurate data on arrests or 
convictions, nor are applicants ever notified by the landlord of any adverse action 

24 C.F.R. § 960.204(a). 
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considered or taken as a result of this potentially inaccurate and incomplete data. 

After a woman released from prison or jail finds a safe and stable place to 
live, she must immediately turn her attention toward finding legal, legitimate work 
that will pay her enough to support herself and any dependents. The more wages a 
person earns in her first job after release, the lower her chance of going back to jail 
or prison: re-incarceration is a mere 8 percent for fonner prisoners who earned 
more than $ 1 0 per hour. It climbs to 1 2 percent for those earning between $7 and 
$10 an hour and jumps to 23 percent for those who are imemployed.^ ’ For people 
with a felony conviction, securing the first good job after release is a profoundly 
difficult thing to do, regardless of their past work experience. In my public life as 
an author who has written about my own incarceration, this is overwhelmingly the 
primary thing I hear about from other people who have been incarcerated: tlieir 
quest for work, the coimtless rejections, the despair over this limitation on being 
able to be productive and contributing members of their family and society. 

While 1 was incarcerated, Dan Hoffman, a friend and president of a 

teclmology company in New York called M5 Networks, would visit me and say, 

“Hurry up and get out! The marketing department needs you!” Upon my release, 

“ Urban iNsm u rr Jusiicb Policy Centhr, Employmbnt afihr Prison: A Longitudinal 
S tudy of Rlllasls in Thrkl St ates at 8(Oct. 2008), a\’ailable at 
http:..'M^w.iirban.ora'TIploadedPDF./411778 emDioviiient after prison, pdf . 
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Daii offered me a job. I started one week later. He and my coworkers at M5 gave 
me a second chance. It is impossible to overstate how important his actions were to 
my subsequent success. In addition to an income and health care coverage, the job 
offered a sense of normalcy that 1 began to recover quickly after my incarceration - 
an experience that by design is deeply traumatizing. The opportunity to work and 
earn a living wage makes successful re-entry possible. My return to the workforce 
was an essential step in my transfonnation from a federal prisoner back to a 
citizen. But too often government policies and public biases make this step elusive 
for many people returning home from prison or jail. 

Most of the women 1 served time with did not have the opportunities I 
enjoyed before prison - a stellar public education, a college degree, 10 years of 
professional experience in the mainstream economy before I was sent to prison. 
Most women in American prisons and jails lack a high school diploma and lived in 
poverty before tlieir incarceration. Compounding the combined sexism and racism 
faced by all women of color when seeking employment, women leaving prison are 
disadvantaged by a variety of other factors when seeking emplo>inent, such as 
single status, having young children, mental healtli challenges and histories of 
substance abuse. One of the largest barriers to finding meaningful employment is 
the fact tliat many offenders have completed only low levels of education, witli 5 1 
percent of offenders having a high school diploma or GED compared to 76 percent 
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of tlie general population.^'* 

Many women prisoners were involved in the underground economy prior to 
incarceration, including the drug trade, illegal labor, or too often in the network of 
sex trafficking of women and girls. Women who enter the prison system often have 
lower levels of education than are typically necessary in the current labor market, 
and many have little mainstream job experience prior to their incarceration. 

Women are more likely to report having no income in die 30 days prior to 
incarceration than male offenders.^' After release, women seeking employment in 
order to become self-sufficient, contributing members of their communities have a 
difficult time overcoming their lack of education and job experience combined 
with the stigma attached to their offender status. .Additionally, the training women 
gain through prison jobs and vocational programs, which are overwhelmingly 
geared towards male prisoners, often does not match with the skills needed for 
women’s employment when they return to their comnnmities from prison or jail. 
My experience as a prison electrician and construction worker has not transferred 
to my best opportunities for employment post-release. 

S. LoBuglio, “Time to Reerame Politics and Practices in Correctional Educ.ation.” 
The AnnihlRehew OF Adult LE.iRNiNG AND Literacy, vol. 2. (2001). 
ww\v.ncsall net''?id-560 . 

R.H. Peters, A.L. Strozier, M.R. Mijrrtn, and W.D. Kearns. “Treatment of Substance 
Abusing Jail Inmates: Examination of Gender Du'ferences.” Journal of Substance 
Abuse Treatment 14(4). (1997). 
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Women offenders are both underemployed and unemployed, and their 
employment prospects usually include low-wage, entry-level occupations with 
little chance for advancement. Even those with the skills or education for a better 
job are often challenged by discrimination against tliose with a criminal record and 
responsibilities as the primary child caregiver. 

I wish that I could report that I wihiessed a substantive effort on the part of 
the BOP to rehabilitate its prisoners, to systemically take the time of their 
sentences and direct it towards productive efforts that are proven to reduce 
recidivism, like education and employment training. But that is simply not what 1 
experienced during the year I spent as a federal prisoner. Opportunities for 
furthering education and substantive work experience with a clear connection to 
the outside economy are extremely limited, available to only a tiny fraction of the 
prison population. Most women worked on the maintenance of the prison facilities, 
as orderlies, gromidskeepers, plumbers or similar laborers. I worked in the 
construction shop. Working while incarcerated is very important, but whenever 
possible, female prisoners should be directing their energy into developing skills 
that are directly tied to concrete job opportunities outside of prison. 

Fortunately, there are remarkable organizations like the Center for 
Employment Opportunities (CEO) whose decades of experience and evidence- 
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based practice will get 3,000 former prisoners back to work this year, and helps 
them stay successful in the workforce. In the past decade, CEO has placed more 
than 10,000 fonnerly incarcerated individuals in foil-time employment.^'’ But with 
700,000 people coming home from prison and jail every year in the United States, 
the government and private sector must take the proven work of groups like CEO 
to a much larger scale. 

Even for women who successfully return to their communities in terms of 
establishing their families in safe and stable places and entering the workforce, 
they face formidable legal barriers to ever regaining their full rights of citizenship. 
In four states in this country, people with a felony record are never allowed to 
vote.^^ Eight other states disenfranchise certain categories of ex-offenders and/or 
permit application for the restoration of rights for specified offenses after a waiting 
period, for example, five years in Wyoming and two years in Nebraska.^* Each 
state has its own process for restoration of voting rights. However, most of these 
procedures are so onerous and cumbersome that relatively few individuals avail 


See http ://ceoworks- ora/ scivi ces/i ob-placement-information.' 


Thh Seni'hncino Project , Fact Sheet: Felom Disenekanciiiseme.nt Laws in the United 
States (A^a. 2014), 

http://wvtttv.sentencingproiect,orffl'doc/Dublications.'fd FelQnv^-'o20Di5enfranc h isement%20I.aws 
%20in%20ttie%20US.Ddf . 
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themselves of them.^"^ An estimated 5.85 million Americans, or one in 40 adults, 
have currently or pennanently lost tlieir voting rights as a result of a felony 
conviction.^” This has had a racially disproportionate impact: nearly 8% of black 
adults (2.2 million) are disenfranchised as compared to less than 2% of the non- 
black population.’' In Florida, Kentucky and Virginia, more than 1 in 5 blacks is 
disenfranchised. Without a vote, that individual, that community and that 
viewpoint are without participation and power in the democratic process. Losing 
the right to vote is essentially a civil death. As a resident of the state of New York, 
1 am allowed to vote, and do so at every opportunity. However, if my family moves 
to another state that has its own distinct laws and procedures, 1 will very likely lose 
that right and responsibility. 

700,000 people are released from prison and jail every year in the United 
States. 95% of all prisoners will eventually return to their commmiities.^"' If these 
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returns are to be safe and successful, the federal government must take everj^ 
possible step to remove collateral consequences of a felony conviction for all 
people, and must urge state and local governments to do the same. Once a person 
has paid their debt to society, they must be able to regain their rights of citizenship 
and fulfill their human potential and their personal responsibilities. This is the only 
way for America to truly be a safe and just society. 
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On behalf of all returning citizens and the millions of prisoners who will be released at 
some point in their lives, 1 thank you for this opportunity to address these critical collateral 
damage issues. 

1 am here to address this crisis and to infonu you all on the collateral damage that has 
devastated the lives of millions of previously-incarcerated Americans. I am here seeking to join 
forces with you to end the collateral damages and its consequences that continue to devastate 
communities of color and the ripple effects it has on the quality of life and safety of all American 
communities. 

Legislative solutions are necessary. Access to temporary housing, access to affordable 
housing, employment opportunities, quality education, the restoration of voting rights, child care, 
and child custody are what returning citizens need in order to successfully transition back into 
communities around this great nation as productive and contributing members of society, 

I. CODES OF CONDUCT 

Td first like to briefly tell you about my incarceration and the collateral consequences I 
experienced before my release from prison. 

1 was a juvenile that was charged as an adult. 1 plead guilty to avoid being found guilty 
by a jury and receiving a life sentence. And yes 1 was guilty but 1 didn’t realize that every aspect 
of my life would be torn apart. 

Like so many other young men and women who become wards of the state, we have to 
learn to survive in predatory environments amongst some of the deadliest individuals housed in 
prisons all over the country. We had to learn to navigate two separate codes of conduct: The 
institution rules which if violated would result in us being sent to a segregation unit where we 
lose all contact with the general prison population, and the other rules were the convict rules. If 
these rules were violated, they resulted in extreme violence. It is almost impossible to not violate 
either set of rules because if you abide by one you are basically violating the other. Example: If 
you are assaulted by a prisoner and you inform a correctional officer you are adhering to the 
institution’s rules but violating the prison code of conduct by betraying another inmate. Usually 
following the institution rules result in you being segregated “for your own protection” while the 
institution investigates the incident. You are then housed in another section of the prison where 
you will be labeled a “Snitch” by other prisoners for providing information to the correctional 
officers. Now your life is in j eopardy by other prisoners for violating the convict code of 
conduct. So most prisoners choose to abide by the convict code because the consequences of 
following the institution’s code are deadlier. 

I mention this not to excuse any behavior or shift accountability, but only as insight into 
the mindset of prisoners as they begin to serve out their sentence. We are in a constant state of 
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fear until we fully understand how each set of rules operate. Typically a new prisoner goes 
through a phase of violence, whether being assaulted or assaulting someone else in order to 
demonstrate a disregard for the institutional code of conduct and affirming their commitment to 
the convict code. For many this goes on for years and sometimes decades and becomes a way of 
life. But for those hundreds of thousands of men and women who learn to navigate without 
violating either set of rules, they can begin to focus on preparing for their reentry into society. 

II. DISCONNECTION WITH LOVED ONES DURING INCARCERATION 

Preparing for a successful reentry is one of the hardest goals that prisoners face. It seems 
almost impossible to do because you are doing it alone. We go through a period of anger, fear, 
rejection and depression because we feel we were abandoned by the people who loved us 
unconditionally. Imagine the people you love the most ending their relationship with you. You 
make attempts to call them but they have placed restrictions on their phones so you can’t call. 
You write to them weekly and they never respond. They never visit you. 1 felt so lost. 

Because of this you begin to build bonds with other prisoners and you all become a 
family unit, a support system. You talk about the additional burdens placed on your families with 
the high cost for accepting your phone calls. Many of our families were and remain on public 
assistance. They are living below the poverty level so they cannot financially afford the cost of 
paying a minimum of 50 cents a minute to talk to us. They don’t want to answer the phone and 
have us hearing them telling the operator that they are refusing to accept the charges for this 
call or they may feel embarrassed to tell us they cannot afford the call so they make a request to 
the phone company to restrict prison phone calls. This is heartbreaking for both parties but our 
families do not have any other option. Some families go into debt and eventually their phones are 
disconnected as a result of them not having the money to pay the phone bill. No matter what, the 
prisoner still feels rejected. 

We (the prisoners) talk about how being hundreds of miles away from home makes it 
impossible for family members to visit. It is impossible for many of our family members to 
afford a plane ticket or bus ticket to visit us when they are barely able to afford to get by 
financially themselves. We come to the realization that many of our relatives cannot read and 
write or can’t afford to constantly purchase stamps. Once prisoners realize all of this, they begin 
to eradicate the anger and replace it with a determination to transform our lives. It inspires us to 
want to become providers and caretakers of our families. We become eager to reenter society. 
This is when we start to look at ways to get out of prison through appeals and petitioning the 
court to reduce our time. This is also when we begin to take advantage of the institutional 
programs, if any exist. 

III. SECURING HOUSING AS A FIRST STEP TO REENTRY 

Finding a place to call home is one of the most critical needs returning citizens have 
when preparing for release from prison. It is also our first experience with collateral 
consequences. In order for us to be released on parole (in the state system) or supervised release 
(in the federal system), we need to prove that we have somewhere to live. 
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The maj ority of incarcerated men and women, especially those of color, come from urban 
environments with subsidized housing. It is a fact that many of us are denied the opportunity to 
return to the same communities where we were born and raised because of our criminal 
convictions due to bans from public housing authorities on those with prior convictions. 

Where do we go when all of our families are living in these communities? How do we 
even get out of prison if we don’t have a place to live? Are we to be released to join the ranks of 
the homeless? Shelters all over this country are full of men and women who are not permitted 
to live in communities they can afford nor are they permitted to receive subsidized housing 
because of a prior conviction, no matter how long ago that conviction was or what that 
conviction was for. There are thousands more who are finding a corner under a bridge, in an 
alley, or in an abandoned building to live. They are immediately in violation of the law because 
they are deemed trespassers and loitering. But where do they go when they cannot go back to 
the home where their families want them to be^ 

IV. THE NEED TO SECURE EMPLOYMENT TO SURVIVE 

For those of us who are released from prison and eventually find housing, we face 
another challenge. We have to find a job. The truth is we have been out of work for the duration 
of our time in prison. To employers this absence of a work history is an immediate warning sign. 
Add to that the lack of a skill-set that can be applied to a job, which disqualifies many from 
apprenticeship and other vocational programs. 

But before we even reach these barriers, we have to decide whether to truthfully answer 
the question on the job application that asks “have you ever been convicted of a felony?” Being 
truthful can keep us from getting past the application stage as it operates as an immediate 
disqualifier. 1 know many returning citizens who were committed to living a new and honest 
life. So they would truthfully answer that question with a “yes,” which meant that, in most 
cases, they were never called in for a job interview. Those that were fortunate enough to be able 
to do an “on the spot” job interview find themselves explaining their conviction to the 
interviewer, who may appear eager to listen but ultimately explains that company policy 
prohibits them from hiring a convicted felon. 

Experiencing these rejections enough times begins to destroy our commitment to honesty 
as it is replaced with a desperation to survive. We start to rationalize that we are not breaking any 
laws. We start telling ourselves that this little lie is to keep us from breaking laws or returning to 
our old criminal past. We are trying to remain law-abiding. So oftentimes when we reach that 
question on the application we check “no” in the hopes that they will not do a background check 
before they hire us, allowing us the opportunity to work long enough to get several paychecks so 
that we are able to take care of our families for a little while longer. Or we hope that maybe they 
will love our work so much that they won’t fire us when they find out about our backgrounds. 

With every denial of gainful employment, our hopes and our self-esteem decreases. We 
begin to feel rejected and like outcasts in our own community. This is even though we are not the 
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same individuals who committed those crimes years ago. It becomes harder to understand why 
employers cannot seem to recognize that by us being here applying for this j ob is the truest 
indicator that we are not that dated felony conviction. 

How are we supposed to take care of ourselves? How do we provide for our families? 
How are we to continue to resist the temptation of going back to the criminal lifestyle where we 
know we can make some money? Most of us returning from prison want to live productive lives 
and be an asset to our families, communities and country but the collateral damage makes it such 
a depressing and almost impossible journey. Most returning citizens return back to prison within 
three years of their release. It is not because we are institutionalized. Rather, it is because we 
encounter so many hurdles, which we are unable to overcome, to the point we begin to believe 
we have no other options but to become criminals again in an effort to survive. 

1 eventually decided to become an entrepreneur and that allowed me to avoid many of 
those hardships that my peers face with employment. Entrepreneurship gave me an opportunity 
to invest in myself in the same way T would have dedicated myself to an employer. 
Entrepreneurship gave me the responsibility I desired. It also allowed me to become a taxpayer. 
Unfortunately, this option is not available to many of my peers. Many Just want a job that they 
love doing or one that will hire them. 

Removing the barriers to employment can help to improve so many communities and 
lives. “Banning the box” is good for the individual, and it is a good thing for the economy. 

V. EDUCATION 

One of my biggest accomplishments to date is when 1 successfully passed the G.E.D. test. 
That accomplishment shattered all negative perceptions 1 had about myself and what 1 could 
accomplish with the rest of my life. It built my confidence so high that 1 believed I could really 
make my dreams come true. I read my first novel from cover-to-cover after getting a G.E.D. I 
became hungry for knowledge and new experiences. 

Compare this to how I grew up. 1 grew up believing that 1 wasn’t good enough to 
compete or succeed in a racially biased society so 1 didn’t try. 1 chose crime because it was 
instilled in me that it was my only way out of the projects. 

Now 1 have this G.E.D. A high school diploma. It was not an equivalent to me. It was a 
high school diploma to me. I decided that 1 was going to enroll in the college program and earn 
me a degree. None of my friends or family members had a college degree. This was my 
opportunity to prove to myself and everyone else that 1 was special, smart, and ready to compete 
against anyone. So I signed up for the college program. 

My hopes were dashed when I later learned that the government stopped the funding for 
prisoners to receive grants to attend college in prison. “Why would they do this,” I asked myself. 
All of the prisoners 1 knew who earned degrees in prison became civilized. Their mannerisms 
were different. They spoke different. They interacted different. When they spoke about their 
future, I believed them. I wanted that level of confidence. They told me that the government 
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ended the funding because working families had to sacrifice to send their children to college 
while criminals like me were getting a free education. I understood their argument, but I was 
frustrated that they could not see the positive effect college and learning had on people like me 
who didn’t previously have access to these opportunities when they were free men and women. 

There is a lot of good that can come out of a prisoner getting an education. This education 
can transform individuals. This new understanding of life and how processes work can be a 
benefit to society. Every returning citizen that 1 know who has earned a college degree in prison 
has become a productive member of society. They are successful and adding value to their 
families, communities and the country as a whole. Those of us who wanted to pursue a college 
degree in prison are left wanting. The doors to those opportunities have closed. 


VI. THE RIGHT TO PARTICIPATE AND BRING ABOUT CHANGE 

As a juvenile, my peers and many of our relatives viewed voting as a waste of time. The 
impression that I was left with was that voting didn’t help people of color advance. We were told 
politicians lie to us then betray us after they were elected. The examples that were given of this 
betrayal were the conditions of our neighborhoods, the deterioration of our schools, the neglect 
of our seniors, the lack of resources for our children, the abuse of authority we receive from the 
police and the biases people of color receive when it comes to employment. 

This belief was adopted by me before I was even eligible to vote because I lived in the 
roach-infested apartments, 1 saw my mother and her friends desperately seeking employment 
only to return home after each failure. The times she secured employment it didn’t last long 
because of termination or fear of losing government assistance. The jobs were minimum wage if 
not lower so she couldn’t jeopardize the assistance she received from the government. She had 
five kids to feed. This kept us below the poverty line. These beliefs made it easy for me to 
embrace the views of the people in my community who felt trapped in hopelessness. 

It wasn’t until years later in prison that I began to understand that not voting made the 
inhumane conditions in our communities the norm. It was in prison that I realized if the members 
of my community participated in the voting process and demanded and supported our elected 
officials that we could have seen drastic improvements in our communities. My mother’s peers 
didn’t understand the power they possessed as a collective. They were lost in their individual 
issues and not recognizing it was the same issues as the others. 

Fortunately, I live in Washington, DC where I have the right to vote immediately upon 
my release. Millions of returning citizens in many states will never have that right to cast a 
ballot. They will never have the right to be active in assisting a candidate win an election by 
casting their personal vote. There is power, responsibility and fulfillment in being able to help 
decide who creates the laws that govern our lives and the lives of our families. Being able to vote 
has made me truly feel American pride. Too many of my returning citizen peers will never know 
what it feels like to cast a vote unless the government gives them this right back. 
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1 have never known a criminal looking forward to abusing his or her voting privileges. A 
democracy is what makes this nation so unique. The citizens come together as individuals to 
decide who will lead us into the future. Returning citizens in too many states are denied the right 
to vote as if we live in a dictatorship. 

As a conscious prisoner, I was eagerly looking forward to casting my vote. To finding 
politicians who are committed to addressing the issues that affected my community. 1 have been 
actively using my right to vote for almost 13 years now. 1 have been using my voice to support 
officials, community organizations and representatives who want to create opportunities for 
communities of color. 

VII. CHILDCARE 

1 have an amazing 7 year old son. At the moment he wants to make sure that animals are 
safe and able to comfortably live their lives. His goal is reflective of my lifetime commitment to 
him. I want to keep him safe from all harm and guide him in the fulfillment of all of his 
American dreams. 

My reality is that his mother and 1 are no longer together so we are co-parenting. Well, 
most of the time 1 feel like he is on a play date with me verses co-parenting. 1 think this topic is 
relevant because it is one of the collateral consequences that many fathers with a criminal record, 
like myself, experience on a day-to-day basis. I live with the constant fear that she can have my 
visiting rights eliminated or shortened if she ever feels the need to use my criminal past against 
me in a court of law. My interactions with my son are based on her willingness to approve of 
them. 1 have never had my behavior questioned in connection with any child; 1 have never been 
accused of child abuse or child neglect. But 1 do have my felony convictions. Because of this 
fear of losing the access I have to my son, my participation and opinions regarding his health, 
schooling and activities have limitations. 

Despite all of my accomplishments (which are listed below) and the fact that 1 have been 
out of prison for nearly 13 years, 1 am not allowed to accompany my child on a school trip 
because of my felony convictions. 1 can help save and inspire the rest of America’s children but 1 
can’t go on a trip to the zoo with my own son. Collateral consequences have weakened my role 
as a father. It has made it complicated for mothers who lose time with their children due to their 
incarceration. 

VIII. RESTRICTIONS ON AWARD CEREMONIES AT THE WHITE HOUSE 
AND CHAMPIONS OF CHANGE 

Since my release from prison I have been mainly self-employed. I started a company 
called LaCarey Enterprises, EEC. Through this company I have been able to be featured on two 
EIBO series (The Wire, Def Poetry Jam) and Centric televisions Lyric Cafe as a performing poet 
(spoken-word artist). 1 have also directed two stage-plays at the John F. Kennedy Center. In 
addition, 1 have written several books that are used to deter youth from committing crimes as 
well as being used as a tool to get students to express themselves creatively. 
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As a result of my work, I have received the Visionary Award from the Congressional 
Black Caucus of State Legislators, a Senate achievement award, and various other awards for my 
dedication to bettering the lives of individuals across this great land. I have been hired as a 
motivational speaker, workshop facilitator, and professional development consultant for 
organizations that would not hire me as an employee because of my criminal record and their 
company policies. 

There is no time limit on when we stop being ostracized. We should be able to prove, at a 
minimum, that we are fit to have all of our rights restored. At the moment collateral damages 
affects us for the duration of our lives. When we are sentenced to incarceration, the judge 
sentences us to a term the court sees fit for the crimes we committed. However we encounter 
lifelong collateral consequences. Where is the justice in that? Why are our rights to the 
American dream minimized? 

To my disappointment, 1 have been invited to the White House a total of 5 times. 4 of 
those times T was denied the day before the event. The Secret Service never disclosed why I did 
not pass the security clearance, but I am sure it has something to do with my felony convictions. 
This is all it can be, 

1 have been an up standing, productive and contributing member of society for the past 13 
years. 1 have been exercising my limited rights as an American citizen. 

My recent invite to the White House is for an event that takes place June 30, 2014. I 
should know sometime today if I will be admitted. 

TX. CONCLUSION 

Regardless of all the challenges and collateral consequences 1 face, I still make the best of 
my life. But I know that if these collateral consequences were removed, that hundreds of 
thousands of returning citizens’ lives would improve for the betterment of our great nation and 
for the world. 

We are no longer those misguided, misinformed or angry youth. The majority of us have 
learned from our mistakes but it feels like we are still not welcomed back. Please help us to help 
ourselves. 

I am not asking you to give us a hand out of any kind. I am asking you to allow us to earn 
the right to be the best of ourselves by removing the barriers that encourage individuals and 
entities to discriminate against us. 

Let’s work together to change how society views people with criminal backgrounds. 

There are plenty of us who have overcome the odds but are afraid to admit it because of the fear 
of retaliation. I’m not afraid and I know others who would be willing to join us to assist in 
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removing these stereotypes. We are Americans. We want to participate as full citizens in every 
way. Thank you. 
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My name is Anthony Pleasant. I am a returning citizen who served 10 years in federal 
prison for a crime I committed at the age of 16. 1 also work as a Poet Ambassador — or poetry 
spokesperson — for Free Minds Book Club & Writing Workshop, a community-based 
organization that provides mentorship and support for youth charged as adults in DC. 1 would 
like to share with you some of my experiences as well as the experiences of my fellow Free 
Minds brothers, all of whom were incarcerated as 16 and 1 7 year olds and yet have adult felony 
charges on their records when they return home to the community. I hope that my testimony will 
help you form a greater understanding of the collateral consequences that young people face 
when returning to their communities after incarceration, especially from adult federal prison. 

First, 1 would like to start my testimony with a poem, “Man in the Mirror,” that I wrote 
while I was a young person incarcerated in federal prison: 

Have you ever been so alone lhalyou could feel your hones? 

An oulcasl, betrayed, unable lo go home? 

Have you ever been so sad lhalyou couldn’l even cry — 

Eyes like the sands of barren land; hopeless desolate and dry? 

Have you ever suffered a broken heart that has went years without its mending? 

Knowing still that it ma)i never heal — too fragile for future lending? 

Have you ever experienced a depression so deep that it consumed your entire soul? 

Have you ever been the owner of an anger so fierce that the burn of its fire was cold? 

Have you ever wondered what your life wimld he like if the life that you lived weren 't so 
sickening? 

Or, hcrve you ever attempted to express the pain that you feel, only to realize that no one w’cis 
listening? 

If not, then you don 7 know me — hul if you 'd like lo,Jusl ask... 

For, my life is nothing more than a mirror-image of yours 
Given light by the reflection of glass 
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I made a lot of mistakes as a young person growing up in Southeast DC. I did not have a 
lot of direction in my life, and I also did not have people around me who were able to show me 
how to do the right things. I suffered abuse and trauma and exposure to family members who 
were actively using drugs. At school, I wasn’t taught how to read or write, and I was socially 
promoted through tenth grade. In my neighborhood, I was exposed to guns and violence at a 
young age. 

When I committed my crime, the court did not look into my childhood to understand the 
root causes of my actions. Instead, my case resulted in me serving a 10 year sentence in the 
federal bureau of prisons - moving to three different prisons during the course of my 
incarceration - all far away from DC and far away from any friends or family. 

I met Free Minds when I was in the juvenile unit at the DC Jail and they helped me to 
learn how to read and write and I started to believe that I could have a different future. But the 
Free Minds staff and volunteers who had befriended me while I was serving time in the DC jail 
waiting for my trial and conviction could not visit me while I was incarcerated so far away, out 
of state. Because DC does not have its own prison, DC youth are sent all over the country in the 
Federal Bureau of Prisons. Currently Free Minds has members in 46 BOP facilities in 23 states, 
as far away as California and New Mexico. Free Minds stays in touch with all of our members 
by sending books, a newsletter, cards and letters and become our surrogate family. Many of our 
families don’t write and almost none have the money necessary to travel so far to visit their 
loved ones. I didn't even like to call home and hear about what was going on, because it upset 
me to hear about the things I was missing. 

By the time I got to federal prison, I was able to understand how words fit together, and 
so I took advantage of any educational opportunities that I could in order to get my GED. Once, 

I saw an inmate being killed, and his body was wheeled past my cell on a stretcher. At that 
moment, I vowed that I would educate myself as much as I could so that I could survive prison 
and live a better life. Although there was one prison education program that I would not attend 
because it was too dangerous - when you were in “school” they would lock you in the room and 
all of the participants in there had knives. It was not a safe place to study and 1 did not want to 
get hurt or get into trouble that would lengthen my sentence. 1 asked my case manager to excuse 
me from that program, which she did when she understood why 1 had asked. However, by the 
time 1 was incarcerated at Edgefield Federal Prison in South Carolina, 1 was able to study for and 
achieve a Level 1 Carpentry Certification so that I could try to get a job when 1 got out. And I 
was focused on getting out - 1 stayed away from trouble in prison and focused on returning to 
DC as soon as possible. 
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In early 2013, before I was released from my last federal prison to Hope Village, a 
halfway house in DC, 1 was required to attend one two hour class that addressed general themes 
related to prison reentry. This class was not personalized in any way, and I wasn’t given any 
specific resources to help ensure that my reentry would be a success and to help put my life back 
together. I was a teenager when I went to prison, and then 1 spent the next 45 percent of my life 
incarcerated - so without help, I didn’t know how to live a productive life on the outside. During 
the last four months of my sentence, which I served at Hope Village, I was given a place to sleep 
and eat, I had a curfew, and I was told to get a job. However, there was no help or guidance 
provided for the Job search - this was for each person to do on his own, without any support, 
resources, references, or suggestions. 

Finally, once I was discharged from Hope Village, I went to live with my father and we 
could not get along because of the past negativity between us, and so 1 went to live with my 
mother. She has multiple sclerosis and is wheelchair bound. Living with her allows me to help 
take care of her needs. However, my mother lives in public housing - in a single room 
occupancy facility. Because they know 1 help take care of her, the managers of her building 
allow me to stay there - but that could change at any minute. 1 know that 1 am lucky because 
many public housing authorities often over broadly say that all felons are not allowed in public 
housing. These types of policies prevent many Free Minds members from staying with their 
families and many are left with no reliable housing option. 1 am trying to get my own place so 
that I can feel more secure, but that has not been easy since it will take both money and for a 
landlord to accept me as a tenant, even with my criminal record. 

Currently, I am enrolled in a workforce training program at the University of the District 
of Columbia Community College. I am lucky to be in the program, but I worry that my record 
will still prevent me from getting a Job when 1 finish training. 1 want to enroll in an employment 
program such as the Department of Labor’s Job Corps, but because of my felony 1 have been told 
that 1 am not eligible. 1 am taking classes in property management and 1 hope to find a property 
management j ob once 1 complete the program. 1 want to go on to get my bachelor’ s degree, and 
1 have heard about scholarships that UDC offers to people who complete these training 
programs. 1 really want to do that, but 1 am worried that my conviction record may get in the 
way of that opportunity. Several of my Free Minds brothers have been denied scholarships on 
the basis of their criminal backgrounds. One has given up on his dream of going to college 
altogether because it was so difficult for him to get federal financial aid due to his felony. 

In the meantime, 1 have been trying to find a Job so 1 can get enough money together to 
get my own place but even then 1 probably won’t get past the apartment application process 
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because of my felony. T was working as a day laborer on a recycling truck, but when I got 
injured on the Job, the company fired me. I have taken my carpentry certification and applied for 
many construction Jobs, but even with my expertise I haven’t gotten any calls back, in part 
because they often ask about criminal records. 

But as my girlfriend suggested, even when 1 get turned down from a Job, I write the 
employer to thank them for considering me. I am always looking for Job interviews for different 
positions and internships. With the help of Free Minds and their professional network. I’ve even 
gotten so far as the interview stage. Once, I was interviewing for a dish washer position at a 
restaurant. They told me they loved me and wanted to offer me the Job, but they Just couldn’t 
because of their company’s policy against hiring people with convictions. I know other Free 
Minds members who even went so far as to work at new Jobs for several months, until a 
background check came back and resulted in them losing their Jobs on account of their 
convictions. This happens all the time to my fellow Free Minds members, and the shame and 
humiliation gets to them. 1 see so many of them get discouraged and give up. Even when we are 
doing everything right and people want to hire us, we still don’t end up getting the Job, 

My girlfriend, who works and is continuing her education, along with the people I spend 
time with at Free Minds, have become the support and positive influences 1 need to get my life 
back together - my “second family .” My girlfriend and I spend many Sundays kayaking on the 
Potomac River. Sometimes we Just walk the mall and look at the monuments, or sit outside and 
read. These activities feel peaceful to me. I never used to spend time at the monuments like that. 
It’s all a part of moving on from the negativity in my life. But even though I have changed my 
lifestyle and now only engage in positive activities, I am still permanently shut out from many 
housing, education, and employment opportunities, all because of a mistake I made when I was 
16 . 


I am extremely motivated to give back to my community to repair the harm that I caused 
as a teenager. I speak to students and do poetry readings for Free Minds, where I talk about my 
youth violence and how to use writing to stay away from negative influences. Every week, I 
represent Free Minds as a writing coach for incarcerated youth at New Beginnings Juvenile 
Detention Center in Laurel, Maryland. Writing and reading my poetry and speaking about my 
experiences to young people has been therapeutic for me. It makes me feel like I am really 
helping someone else and stopping others from going down the same path 1 went down. I would 
love to get a Job as a youth mentor or teacher in DC Public Schools, but my felony status is a 
problem for the DC school system, because it seems to restrict individuals with a broad range of 
felony records, notjust felony records related to children, from participating in that system. 1 
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want to guide others where T failed, and I try to make sense of the decisions T have made as I 
move forward, but those decisions have left a lot of barriers in my path. I have a drive to make 
something of myself, and it would be easier if 1 were on a level playing field with everyone else 
- but 1 will jump over those barriers, no matter how many there are. 

But there are many of my friends and Free Minds brothers who get discouraged, who 
have trouble dealing with what prison does to them - the confinement, violence, and lack of 
services - and with what they now face on the outside - lack of support and services, barriers, 
and stigma. It’s especially difficult for young people who went into the adult system, like I did. 
It’s hard for them to overcome all of the issues they have to overcome as well as make 
themselves better when they have to work twice as hard to get the basics - what most young 
people already have access to - basics such as housing, education, and employment. 

So I am here with my fellow presenters today to ask that both the public as well as policy 
makers truly give people a second chance. Give people like me a second chance. We all should 
treat people coming home from prison as citizens and welcome them into our communities - 
treat them as individuals and not as statistics. Help them figure out who they are and what they 
want to be, what they want to achieve, and not just label them as what we think they are. 

Thank you for your time and consideration of these important issues, it has been my 
honor and pleasure to share my story with you. 
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1 SIATC-UVEL ESI IMArES OF FELON DISENFRANCHISEMENT IN THE UNItEDSIArES. 2010 


T li( United Stiitcs is one of" the world’s strictest nations when it comes to 

denying die riglit to vote to cidzeas convicted of crimes. A remarkable 5.85 
tnil]k»n Amenains arc forbidden to vote beciuse of “felon 
discnfninchisement,” or laws restricting voting rights for rliose convicted of felony- 
level cnme.s. In this election year, the question of \onng restnetions is once again 
receiving great public attention. *niis report is infendcxl to update and exp-and our 
prevK»u.s work on the scope and distribufuin of felon disenfranchisement in the 
United States (sec Uggen :md M.inza 2(102; Manza and Uggen 'Ihe numbers 
presented here reprL*sent our best iussessment cf the .srate of felon 
disenfranchisement as of December 31, 20 10, die most recent year for which 
complete data are available. Our goal is t«> provide statistics^ that will helji 
contc'xtuiilizc and iintjcipatc the potential effects of felon disenfrancliisemcnr on 
cleclioas in November 2012. 

(.)ur key findings include the following; 

• Approximately 2.3 percent of the tocil U.S. voting age population — 1 of 
ever)' 10 adults - is discnfrancluscd due to a cuirt'nt or previous felony 
convicoon- 

• Hx-fcl< *ns in the eleven states thvit discntraiichisc people after they have 
completed riicir sentences make up about 45 percent of the entire 
discnfninclu.sed population, toraling over 2.6 million people. 

• The numlier of people disenfranchised due to a felony conviction has 
escalated dramaticiiil) in recent decades as the population under criminal 
justice suptrmsion has increased. There were an estimated 1.17 milli(.>n 
people disenfnincliised in 1 976, 3.34 million in 1996, and over 5.85 million in 
2010. 

• Rates of disenfranchisement vary dramatically by srate due tr> broad 

vamtions m voting prohibitions. In six .states * .Maliama, blonda, Kcntuck), 
•Mcssissippi, Tennessee, and Mrginia — more tlian 7 percent of the adult 
population IS disenfr.uiclii.sed. 

• I of every 13 •\fric;m Amencans of voting age is disenfranchised, a rate more 
riian four times greater than non- African Americans. -Ne-arly 7.7 percent of 
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the adult Afnom Amcricin pDpulatton is dtsentranchised compared to 1.8 
percent of die non- African .\mencan population. 

• Africin Amcncan disenfranclilstmenr rates also var)' significantly by srart. In 
three states - b'loncla (23 percent). Kentucky (22 percent), »ind \'it)>;ini.i (20 
percent) - more than one in five African \mcncans is discnlViuichisetl. 


STATE DISENFRANCHISEMENT LAW 

To compile estimates of disenfranchised p«»pvil:ihi>ns, \vc take into account new L .S. 
Census data on voting age populations .ind recent changes in stiire-Ievel 
disenfranchisement p<ilicies, the latter repotted in /Ar I 'ttU: Siak V'ehnx 

OismfmMhtsrmtnt Refotvf, t'J97-20i(i n’orter 2lilU). I'tir example, in 2007, Man'land 
repealed its lifetime voting ban for all ex-felons. Several other sMtes have reused 
their waiting penod.s and staMtnlmeil the pnicess for regjuning civil rights. .Vs slv.nvn 
in the following rable, .M;une and \ ermont remain the only srare.s that allow pnson 
iiunatcs to vote. 'I'hirty L'.S. states deny voting nglit.s to felony probationers, .and 
thim fivc stites disenfranchise pandm. In the most extreme cases, eleven states 
continue tc» deny voting rights to some or all of the “cx-fclons” who have 
successfully fulfilled their pnson, pan»lc, or pn»banon sentences (for details, see 
notes to Table I). 
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Table 1. Summary of State Felon Disfranchisement Restrictions in 2010 


No 

rcstnctifm 

(2) 


Inmatca onl\ 

(1:^1 


Inmares dr 

Punjifcs 

f5V 


Inmnres, 
Parolees, dr 
Proliartrifiers 

( 19 ) 


IniiTiircs. 
P;ur>^(^e5, 
l^DbAUOncrs, & 
I ‘-N -felons 
(H) 


Mniiic 

1 lawaii 


\I.isk,t 

VUliama 

VcmK'iir 

Illinois 

Oilor.idtj 

^rkansiLS 

Arizona' 


Indiana 

Connecticut 

Gctiigia 

Delaware' 


Massachusetts 

New Vtirk 

Idaho 

rdtinda 


Michigiin 

South Dakota* 

loNX".!*'* 

Kentucky 


.Monran.3 


Kansas 

Mississippi 


New I I.impshia' 


Uruisiana 

Nclmeska* ^ 


North Dakoti 


Mainland’ 

Nevada^ 


Ohio 


iMinnesoW 

'I'ennc.sscc*' 


Origon 


Missuun 

Virginia 


Pennsylvani:! 


New Jersey 

W’yommg 


llliodc Island* 


New Mexico 



Utali 


N’orHi Carolina 
tlUahoma 
.South flirolin.i 



TexMs 


W'asliington* 

W’est V irginia 

Wisconsin 

'Nm«s: * irHllcaittsa recent crtangelwnce 2004) 

1 Goveroor Tom Vilsack restored voting ognts to e»-ieions v« exscuUve ofdsr on July 4 . 2005. Governor 
terry Briinsttid reversed this aMOcatlve Order on Janutiry 14. 2011. 

2 State disenfrar'chises recidivists. 

3 State recjutres a five-year waiting oeriod. 

4 Neofoska reduced its indehnito ban on eK-felon voting to a tvwvyoarwaitirtg penod in 2005. 

5 State disenfranchises recidivista and those oorwieted of violent feiomes. 

6 Stale osenfranchlses those convcied of felonies since 1981. in aoclitlor> lo moae ronvlaed of select 
crimes prior to 3973. 


METHODOLOGY 

We esfimated rhe number of ex-prisoners nnd cx-felons based on demographic life 
rabies for Kich srarc, as descrilied in Uggen, Manza, and ITiomp.son (20(16) and 
Shannon cf al. (201 1). W'c modclctl each srate’s discnfranclTisemtiu raft m 
.iccordance with its distinctive felon voting p<»licies, as descnlifd in Table I. For 
cxitmplc, some states imptiSL' disenfranchisement for five ye;irs after release from 
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suprrvisuin, some stues only disenlrandnae recidivists, ;ind some o nly 
discnfrajicKise those convicted of violent offenses.’ 


In l»ricf,we compiled danogiMphic life tables for the period 1 9-18-2(1 lU to determine 
the number of released fcUins k^sr to recidivism (and therefore already included m 
our iinniJiil head counts) and h» mortality’ each year. 'Hus .illows us to compute tin* 
numlier of ex- felons in a given state and year who iire n<» longer under correctional 
supen'ision yet rcmiun dtscnfranchised. Our duration-specific niadivism rate 
estimates are derived fn^m large-scale nanona) studies of recidivism tor prison 
releasees and probationers. Based on rhc.se studies, we assume that most cx-prisoners 
will he rc-incarcer.ited (66 percent) and a smaller percentage of cx-probationers and 
jail inmates (57 percent) will c)^e liack through the cnminal justice system. W’e also 
;issuine a subslantLilly higher morinlit)’ rate for felons relative to the non-felon 
population. Both recidivists and ilcarhs arc removed fn^m the cx*fclon pool to avoid 
(•verestimahng the number of ex-felons in the population. F.ach release cohort is 
thus reduced each successive year - vtt a level commensumte with the .\ge-ad|usted 
hazard rate for murbility’ and duration-adjusted hazard rate for recidivism - and 
added to each new cohort of relciises. Over.ill, wc produced more rh.ui 200 
spreadsheets coviring 63 years of tlanu^ Tlicsc provide the figures needed to compile 
disenfranchisement rate estimate.*: that are keyed m the apprf»priare correctioivaJ 
populations for each state -ind year. 


> M F(ofiaa, soma caa avoid a formal faiony convictior) by auccoasfuiiy compiMing a period of ivobaiion. According lo 
the Florida Depanniertt of law Enfofoement. as much as 40 percent of the total probation population holds this 
‘ad)uaicatton withheld* status. Aocoroing to reports by the Bureau of Justice Statistics, only about 90 percent of 
Florida probationers sucoessfufly complete probation. In light of this, we reduce the annual current dtsenfranenised 
felony probation numbers by 40 percent and disenfranchised ex-felons by 20 percent (.4 *.5'.20) In each year In the 
life tables. 

> Our data sources include numerous United Slates O^amment of Justice (OOJ) pubtlGations, inctuding me annual 
Sourrebdok of Oiminat Justice StatMics, Probation and Parola in trie Uniiod Stares, as well as me Prisoners and Jait 
inmates at Midyear series, Wnere aveilable. we used datafromsfatedepartmentsof corrections rather than riational 
sources, as In the case of M<nr>e30t9, For early years, we also referenced AfaOonel Prisoner Stetfstics. and Race of 
Prisoners Admitted to State and federal inainutions. 192&-1986. We determined me median ago of released 
pr.5oners based on annual data from the National Correettons (Sporting Program. The recidivism rate we use to 
decrease the releasee population each year is based upon the Bureau of Justice Statistics (1989) 'fiecidMsm of 
Prisoners Released in 1983* study and 'Recklivtsm of Felons on probation 1986-1989.* For prisoners and paroioea, 
wo use a reincarceraikm rate of 18.6’K at one year, 32,9k. at two years. 4l.A% at 3 years. Aiinough rearrest rates 
have increased since 1983. the overall reconvicbon and raincarceration rates used for this study are much mors 
stable (langan and levin 2002. p. 11). For probationers and jail inmates, the corresponding three-year failure rate is 
36X,. meaning that indwiduais are in prison or jait and therefore counted in a different populatioh. To extend me 
analysis to Subsequent years, we calculated a trend line using the ratio of increases provided by Hoffman and Stone- 
Meierhoefer (lOBO) on federal prisoners. By year 10. we estimate a 59.4% recidivism rate amor>g reteasea prisoners 
and parolees, which increases to 65.9% by year 62 (the longest observation period in this analysis). Because these 
estimates are higher man moai long-term recidivism studies, mey are lineiy toyiaio conservative estirnates of me ex.- 
felon popuiatlort. We apply (he seme trend hr^ to the >year probation end jalf recidivism rare of 36%; by year 62. (he 
recidivism rate is 1948 is the earliest year for which detailed data are available on releases from supervision. 
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DISENFRANCHISEMENT RATES IN 2010 

I'igure 1 sh'.i\vi the dismbution nf the -i.83 million disent’ranchistd fell ms jerosE 
correctional populjhons. (iurreni pnson .md tail inmates only represent about one 
fourth of riiose desentninchised. Tlie remaining 75 percent are living in their 
communities, having fully completed their sentences or remaining supervised wlnlc 
nn probation or parole. 


Figure 1. Disenfranchisement Distribution across 
Correctional Populations. 2010 



■ Prisoners; 1,391,123 

■ Jail Inmates; 76,949 

□ Parolees: 524,092 

□ Felony Probation; 1,233412 

■ Ex-felons: 2,626,604 


Probation, 21M 
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Variation across States 

Due to differences in stare laws iind rates of cnnnnal punishmenr, states viir\' widely 
in rhe practice of disenfranchisement. 'The rruips and rabies ItcIow repa^senr die 
disenfranchised population as a percentage nf the adult voting age population in each 
smte. As noted above, we estimate That 5.85 million Americans are currently 
ineligible to vt>te by state law. As f'igure 2 vind the statistics m 1 able 3 show, state 
level disenfranchisement rates in 2010 vaned from less than .3 percent in 
^^as.sacbuscrts, New I liunpsliire. North Dakota, and Utah (and aero in Maine and 
Veimont) to mtire than 7 percent In Alabama, Honda, Kentucky, Mississippi, 
'lennessec, ;ind \' irginia. 

Figure 2. Total Felon Disenfranchisement Rates. 2010 
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STATE-LEVEL ESltMATES OF FELON DISENFRANCHISEMENT IN THE UNITED STATES. 2010 


ITiese figures show significint growth in recent decades, even as rrumy states began 
to dismantle voting restrictions for formerly disenfrancltised populations. Figure 3 
displays disenfranchisement rates in 1980, retaining tlic same scale as m Figure 2. At 
that time, far more of the nation had disenfranchisement rates below ..5 percent and 
no state discnfnuichiscd m(>re than .S percent of its adult citizens. 


Figure 3. Total Felon Disenfranchisement Rates, 1980 
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Ilif oirto^ram in l igurc 4 provides anotiier way to visualize the oirrcnf state of 
American disenfranchisemenr. Cariograms distort the land -.irea on the map 
according to an alternative statistic, in this ciusc total tclon disenfranchisement. States 
that disenfranchise hundreds of thousands of former felons, such as 1‘loridii, 
Kentucky, and \'iigini.i appear bloated in the cartogram. In contnist, the many 
Northeastern and Midwestern srates that only disenfranchise current pnson inmates 
shrivel in size, litis distorted map thus provides a clear visual representation of the 
great range of differences in the scope .md impiurt of felon disenfranchisement 
across the 50 states. 


Figure 4. Cartogram of Total Disenfranchisement Rates by State. 2010 




118 


9 STArC-LEVEL ESTIMArESOF FELON OtSENFRANCHISEMEN^ IN THE UNITED S1ATES. 2010 


Variation over Time 

I’lgurc 5 liluscrutes rhe hisroricnl trend m L’.S. discnfninchisemem, showing growrii ui 
the discntVdncliiBed popuUtion tor sdccrcd yciirs fivTm 1%1) to T1u‘ inirnbcr 
discntninchised dropped licnveen J960 and 1076, as states began to expand voting 
fights in iht avil rights era. Many stares have connnued ro pare Irack ihcir 
disfnrWnchiscmt'nt prcnisKjns since the I07()s (see IVhrens, Uggen, and Nfanaa. 
20i)5; M.mzaand L'ggcn, 2006), Nevertheless, the total numiier Ir.mned from vi>ong 
continued m rise with the cxjransirai in U-S. corrcctionnl populations. Ttaiav, we 
estimate thiir 5-85 million \menc;\ns are dtscnfranchiseil by virtue of a felony 
conviction. 


Figure 5. Number Disenfranchised for Selected Years. 1960-2010 



119 


10 STATE-LEVEL ESTIMATES OF FELON MSENFRANCHISEMENT IN THE LTNITEDSTATES. 2010 


Variation by Race 

Discnfnmchiscmetit rates van,' fremendously across racial and ethnic jp*oups, such 
that t'ek>n voting restrictif.>ns have an outsixcd impact on communities of color. Riict 
and ethnicii)’ have not been c<.»nsistenriy reported in the data sources used to compile 
our esnmates, so our ability to construct race-specific estimates is limited. I’his is 
especially problematic for I.;ttinos« who now constitute a significant portion of the 
cnminal lustice population. Neverriiclcss, we developed a c«>mplete set of slate- 
specific discntRinchiscmcnt estimates for the African .American voting age 
population* as sb<nvn in Figures 6 and 7. W’e will first shtAv a map of the African 
American disenfranchisement rate for 1981). and riien show how the picture looks 
today, liy 1980, the .African Amencan disenfranchisement rare already exceeded 10 
percent of the adult population in states such as .\nzona and low;i* ;ts shown in 
I’iguiv 6. ITic figure also indicates that several .Southeastern slates disenfr.mclused 
more than 5 percent of their adult iVfrican .American populations at that nine. 


Figure 6. African American Felon Disenfranchisement Rates, 1980 
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f‘»gurc 7 shows riir corresponding nites for 2010, uguin retaining a commtjn scale 
and shading to keep the nxap consLsreiit with die 1980 m:ip in i ’ij^re 6. .Vfnean 
American disenfrandiuscmcnt rates in I’lorida, Kentucky, and \'irginia now exceed 
20 percent of the adult voting age population. Much of the nation lum* 
disentnuichises ai least 5 percent of its African American adult citizens. 


Rgure 7. African American Disenfranchisement Rates. 2010 



RECENT CHANGES 

The rate of tor.il disenfranchised ex-feJons in 2010 (2.50 percent) is quite similar to 
the 2004 figures reported by Manza and Uggen in 2006 (2.42 percent), despite s^arc 
changes in disenfranchisement pi>lic) and population growth. Our cstinvates f<jr 
African Amencan disenfranchisement in 2010, however, are lower than those for 
2004 — 7.66 percent versus 8.25 pcrcetir, respectively. I'or these esrimatc,s, we used 
the most inclusive dc'iinminafor for the African Amencati voting age population 
available from the 2010 (Census to ensure that wc do not overestimate the 
disenfranchisement rate for thts population. While growth in ihc Imsciinc pupulation 
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for Atriciin AmtTicins contributes to the decline in the disenfVjnchisement rate from 
previous estimates, the lion's share ot the tlift'erence is due to an important 
refinement ui our estimation procedurx's. For 2010, we usetl new mcc-specific 
recidivism rates (resulting in a higher rate for Afncan Americans) that more 
accurately refleci current scholarship on recidivism. Ihis results in a higher rate of 
vittntHjn in our life tables, but prtiduces a m<jre consen ative and, we believe, more 
accurate portrait of the numlicr of discnfnuichivsed Afncin Americsui felons, 'lliough 
lower than in 200«f, the 7.66 percent rate oFdi.sctirranchiscment for Africin 
Amcricins remains more than four rimes greater rivaii the non- Afncan Amencan rate 
of 1.77 percent. 

Given the siac of Flonda's disenfranchised pfipulation, we also note a ch;inge in our 
estimation procedure for this stale. Based fin a state-specific recidivism report in 
1999, our 2604 L'Stimates included mucli higher recidivism rates for Afncan 
Americans in I'londa (up to 88” o lifetime), \20lb report from die Tlorida 
Department of ('orrections shows that raiw of recidivism for Afnc.tn Amcncans are 
now more closely in line with the national nitus we apply to other state.s. In light of 
this more recent evidence, we begin applying our natioiiiil rate of recidivism for 
Africm Ainencans (up to 73”'^ lifetime) 6; I'londa's .Afnein American ex-felons 
fn.im 2005 onwani. In 2010, itw^re people were disenfranchised in I’londa than in any 
other stale and Honda's disenfranchisement rate remains highest among the 50 
states. 

As Table 1 noted, there linve Ix-tii several significimi dungc^s in state 
disenfntnchisemenr policies since 2004. Nfosr notably, Matyland and Washington 
eliminated disenfranchisement after the completion of sentence. Governor Tom 
Vils;ick of lowJi rt'enfranchised all of that state's ex-fdons by executive order on 
July 4, 2005 — though that order was then reversed by his successc»r. Governor Terr)' 
Braiistjid, in jatiu;ir\’ 2011. Other slates have also reduced disenfnuichisement 
thniugh streamlining restoration of rights or re-enfranchising certain groups f)f 
fek'HS. f or example, Rhode Island now restnets voting rights only for prison inmates 
as oppfjscd to all current felons, including those on prf»l)ation and parole, Nebraska 
also instituted automattc restoration of voting rights after a rwo-yeiir wainng period 
following sentence completion. In 20t)7, 1'lorida Governor (3h;idie Crist enacted 




122 


13 STATE-LEVEL ESTIMATES OF FELON mSENFRANCHtSEMENT IN THE UNITED STATES, 2010 


procedures to restnrv voting righls to cac-felons more quickly. '^Ilus prcK:css \vas later 
reversed by Ciovemor Rick Scott in 201 1 ;ind replaced by a five-yenrwfiihng pcritid 
before former felons enn apply for restoration of civil nghls. 

Our intcni here is to prfjvidc a purtrait of discnfranclnscment that would be accurate 
as of December 31, 21)10. Tltis provides agood Iv.isis for understanding riie potential 
impact of disenfnuichisemcfU on tunitiut for elections in \ovemluT, 2012, so long- 
•IS there have not been significant legal changes or major shifts in correctional 
populations in the intervening tw'o yeais. 

DISENFRANCHISEMENT AND RESTORATION OF CIVIL RIGHTS 

States typically provide- .some limited mechanism for disenfr.uichised felons and 
former felons restore their right to vote. Ibcsc Tiiry greiltly in scope, cligibilit)' 
rec|uiremtnts. and reporting practices. It Is thus difficult to obtain consistent 
infomiimon about the rate and number of disenfranchistxl Americans whose rights 
vire rcstiired through these procetlurcs. Nevertheless, Table 2 provides some l>asic 
information about stitc restoration of rights policies in those states that 
discnfranchi.sr hcy<.»nd sentence cnmpletit>rL Tlu table shciws how many people were 
disetifninchiscd, the number f>f restorations reported by state rifilcials in a given 
reponing period, and the number restored as a percentage of the total number of ex- 
fclons disenfranchised, bor comparative purposes, we also show the uaa\ luimher of 
felons over that reporting period and the number restored as a percentage of 

ihosc released, because some of those whose nghts were restored had been released 
in earlier yean?, this only provides a rough cstmwte of a state’s rc-ciifranchiscment 
rate. Ihe percentages of felons and former felons wlujse nghts were restored Vtxry 
widely, from less than I percent of all ex-feU^ns in several sf.ites to over 16 pm:cnt in 
Delaware. 

Despite our best efforts, we were iiivaiilc to c>l>tam complete dat:i for all states on 
restoration of avil nghts. Nonetheless, we subtracted the arailahle numbers granted 
restoration of cavil nghts or full pardon from each state’s total discnfrancliiscd cx- 
fclons. Kven accounting for these restorations, it w clear that the vast majonw of ex- 
felons m these states remain disenfranchtsed. Indeed, some states have significantly 
curtailed rcstTirahnn efforts .since 20(0, including Irnva and blonda. 
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Table 2 - Restoration of Voting Rights in States that Disenfranchise Ex-Felons 


Smrtr 

Disenfranchised 

fivTcfom 

i2thn( 

RcstOfDtlCilLS 

Penod rjf 

Res font tii/n 
lisitntntcf: 

‘•ADfl'i'liil 

ns- 

I'ckins 
Koicii^ed 
lu Period* 

% 

Reswred 

M.ibiima 

19H.ii3l 

8.4(.(.’ 

2(H)4-2l>ri 

4.10*'^;. 

113,778 

7.44'v.. 



N/A< 

- 


- 


Debwdfc 

14,1132 

2,242* 

1988*2010 

13.7«“';4 

89,245 

2,51% 

I'lohda 

1J23.3«J 

2W1I59- 

!9'Xlu2i»II 


736,984 

.35.83% 

Iowa 

il5.2HI 

115,21ft’ 

21H15-3I110 

100-'... 

6l.*t26 

UI0% 

Kentucky 

lKii.9Ji4 

4.2/111* 

20iiR-2iMn 

2.50% 

73.7711 

S.77'Vn 

Mississippi 


lOf.^ 

20IXL 2010 


37.75*l 

.28'".- 

ScliRtskfl 

7.K1‘J 

N/.\'" 

- 


- 

- 

Mevada 

.59.919 

281“ 

19XL2011 

47''« 

169.517 

.17% 

renniMiJc 

247.81 IH 

9.55«t- 

19X1-2011 


461.347 

2ir7'% 

X’trf^nia 

351,943 

8,58(1“ 

2lNi2-2iiin 

2.38'i'.. 

309.'M3 

2.77“'.' 

Wyoming 

19.470 

48“ 

2JW3-2on 

,25“'.* 

17.3fi3 

.28“- 




I Denoininator is total cx-felons oeiore reduction for restorations. 

7 ReWiaBe information complied from annual Bureau of Justice Statistics sources fwithotA reduction for recidtvism or 
mortality j. 

3 Source: Saran Sun. Aiaboma Board or Paroorts ana Partwa, email communication on Docomoor T. 2011^ 

4 Voting rignts m Arizona aie rectoreu on a couniy-«vei oasis and no statewide records are kept. Email 
communioadon w«rn Donna K«$h. Marcripa County Elections. 

b In Delaware, most felons can apply for automatic restorsiion of voting rignts after a five yeai wait penod. Our ilte 
tables account for th'« process. However, people convicted of certain felonies <e.g. murder, sex offenses), must 
receive a paroon to nave tneir voting rights restored. This number represents the total numtter of pardons for the 
time period, wn<h is a conservative numoer tor our purposes. Souroe: Judy Smith, Delaware Board of Pardons, email 
communication DeoernOerB. 2Dli. 

e Source: Tammy Salmon, Office of Commun>catiorts/Legrsiat>ve Affairs, Florida Parole Corpmies'on. email 
communicatN>n on December 29, 20 LI. 

7 Governor Vilsocfi issued an Executive Order on July 4. 2005 ending fowa's previous disenfranchlsemenf practice. 
On January 14. 2011. Govert>or Branstad reversed Viisjck's order, reinsiatlng disenfranchisemem of falons post- 
sentervee. 

6 Source; Nicofe 0. Porter. October 2010. ‘Expanding the Vote: State Felony Dlsentrancnisement Reform. 1997 
2010.' TrwSenter^cing project. 

9 VoLrtg rignts in Mississipoi can be restored tnrougn MecuUve order from rne governor or bins of surrrpge <n ino 
legislature. By tar, the mos? common route is via suffrage Oiti. as per email conversation with PntI Carter. Special 
Asststartt Attorney General on December 6. 2011 Numbers hem reflea successful suffrage bills in the Mrssissippi 
le^^iature. Source; Mississippi legislative Bill Status System, accessed oniina: 
nuo://aiit5aatus.is.state.irs.usyses9-onsJitm . 

10 Votirtg rights in Nebraska are aiitomatrcaliy restored after a two-year waning period. Our life labfe estimates have 
ful^ accounted for tna process. 

II Source: Brian Campoiieu. Nevada Parole Board, email communication December 5. 2011 

12 Source; Cam Harr. Division of Elections. Tennessee DepsTmentof Stete, erruil communication December 19. 
2011 

13 See note 2. 

14 Source; Joanne Struebrng. Wyoming Board of Parok*. email communication December 6. 2011. 
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SUMMARY 

I’liLs rcpnrr pmvklcs new stue-lovel esHmafes on fcV>n dtscnlrancliiscmenf Kir 2()l() 
in The L'nited Stafes to iipLiitc those prnvidai by Uggen und NIanza tor previous 
years. In lablcs 3 and 4. we provide state-specific point csitmarcs oF the 
diSL-nfiranchiscd population and African American disentrancluscd popuianim, 
subfect to the caveats descnlied Ik'Uav. 

Despite signitlcmt legal dunges in rttenr decades, over 5.85 million Americans 
remained disentranchised in 2U10. W hen we break these figures d(Avn by race, it is 
dear that dispannes in the criminal justice system are linked to dispannes in political 
representation. The dismlnition of disentV.inchised felons shown in figure 1 also 
bears repeating: only about one-fourrli of this population is currently incsircerafed. 
ini'anirig tl^if over 4 million of Hit adults who livL% work, and pay raxes in their 
communities arc bvinncd fmm voting. Of this total, nearly one million are Afncan 
Americ.in ex-fclons alone. Public (jpmion research shows that a significant majoniy 
of “Vniencfins favor voting riglits tor proliationen? and parolees who are currently 
supervised in their communities, as well as for fonner felons who have completed 
their sentences (Manza, Brooks, and L’ggen 21HM), I Imv much difference vi'<iuld if 
make if state laws were changed to reficci the principles most \menc:ins endorse? 
I'he answer is siraig^itforward: Voting rights would be a'srored to wdl over 4 million 
of the 5.85 million people currently diseiifrancliiscd. 

CAVEATS 

We have taken care to produce estimates of current populations and “ex-fdon” 
papulations rbai arc reliable and valid by social science st.indards. Nev'oriheless, 
readers should bear m mind diat our state-specific figures for die 1 1 states tliat bar 
ex-felons from voting remain pt»int estimates ratiier than actud head counts. In 
orluT w( »rk, we hav(! presented figums that adjust < »r "bound" these estiiTiafes by 
assuming different levds of readivism, inter-stiie mobility, and stiile-spcafic 
variation. W ith these caveats in mind, the results repfjrted here present our best 
acermnt of the prevalence of U.S. tliscnfranchiscmetir m 2010. rhese estimates will 
be adjusted if .ind when we discover errors or omissions in the dat.i compiled from 
individual sinfca, U.S. Census imd Bureau of JuBlice Sramtics sources, or in our own 
spreadsheets and estimation procedure.^. 
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Table 3. Estimates of Disenfranchised Felons, 2010 


Scitc 

iUnotittS 


nhlvpBob. 

{ml Inmdtc^ 


3>)Wl 

•VAP 

DffiF.Rfltt* 

AK 

5.597 

lUKO 

6,959 

7 


144)52 

521853 

180®.. 

Al. 

51.764 

0,000 

211117 

1.530 

198.031 

262.3M 

5/>47177 

7.19% 

AR 

16.2m 

21,106 

17.250 

633 


6.5.193 

2H 14.443 

196% 

A/. 

•Ml.t.'V) 

7,093 

54.135 

1.583 

95.893 

199,734 

4.7634)03 

4.19'v.. 

r:A 

165,062 

105,133 


8.282 


278,477 

27,958.916 

i.ai% 

CO 

22.815 

11.014 


U370 


3.5.199 

3.80X587 

0.93“.. 

CT 

10.521 

2m 




21215 

17574)82 

0.81% 

Dii 

6,508 

560 

4,448 


14,032 

15.638 

692,160 

XTO®^.- 

n. 


4,093 

103.318 

02)15 

1.323.360 

1.541,002 

14,709119 

10.42"/.. 

(fA 

49,IM 

15.091 

197.1113 

4,597 


275JJ66 

7,196,101 

3.83N. 

lii 

.5.912 





5.912 

1.056.483 

0.56'’- 

1 \ 

0.455 

3.197 

8.802 

374 


21.888 

1318.362 

0.94% 

ID 

7,431 

3,957 

13,721 

mf 


25,405 

1.1 38,510 

2.24% 

JL 

48,418 



1085 


.5t),503 

9,7)11,4.53 

0.52%. 

IN' 

28.028 



U55 


29,283 

44(75,504 

0.60%. 

ICS 

0,051 

5.063 

3,704 

601 


t8.5(F; 

1126,170 

0.H7%‘ 

KY 

20.544 

14.628 

15.688 


180.084 

243.842 

3.315.996 

7.35'V.. 

Lj\ 

30,445 

2 (k202 

41509 

3,648 


111.804 

3,41X357 

3.28%. 

MA 

11,.312 



1,448 


117W» 

5,128.706 

0.25%. 

MD 

22.645 

13.ia5 

26.164 

1.584 


63.588 

4,420.588 

1-44%. 

Mfv 







14)53.828 

0.00%. 

MI 

■14.113 



1.821) 


45.933 

7.539.572 

0.61»v. 

MN 

0,7% 

5.807 

lluol 

0(,2 


59,226 

44119,862 

1.47%. 

MO 

30.623 

19.421 

54,916 

1,064 


lor>.024 

4.563.491 

132%. 

MS 

21jo67 

6.434 

26,703 

1,173 

127.340 

182,814 

1211.742 

8.2r/*. 

MT 

3,716 



230 


3,946 

765,852 

0.52%. 

xt: 

40.116 

3.621 

36.860 

1.820 


82.432 

71.53.848 

1.14%. 

ND 

1.4H7 



<n 


1.584 

522.720 

O..3o% 

NR 

4,587 

•Ml 

4,08(1 

312 

7.R19 

17.730 

l.y)7.120 

l.30%i. 

NH 

2,761 



1H4 


2,045 

1,029136 

0.29%. 


25,01 17 

15.563 

57,517 

2189 


UK1.370 

6,726.680 

1.49%. 

NM 

6.650 

3.I4<. 

17,781 

781 


28.367 

1 . 540.507 

1.84%. 

NV 

12.653 

4.064 

8,067 

717 

59.019 

86.321 

24'35.>43 

4.34'S. 

\V 

5(t,656 

48,542 


1035 


108,133 

15,053,173 

0.72%. 

OM 

51,712 



1130 


53.842 

8.805,753 

0.61% 

OK 

26.252 

1627 

21.642 

970 


51,401 

24(21.685 

1,82“'.. 

OR 

U.014 



683 


14,697 

2.9(i4.621 
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Table 4. Estimates of Disenfranchised African American Felons. 2010 
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OVERVIEW 


I n his first Swtf of rite Union Htldrcss, President 
Bill Clinton promised to “end welfurt* as we knw 
ir.**' Nearly tViur years later, on August 22. t996i, 
President Clinton signed legislation to do exactly that: 
Hie PenvHij/ Re)/>tfHs/Mtfy amf \^vrk Reo)m//atJvH 

Ait (PR\V'C)R.\).* PR\\'t)R-Vs reforms were expansive 
and coiirnivi'mial for several rcxisons, including its 
implementimon of a roased c.isli -issistancc pmgnim — 
Tcmponiry Assistance to S’culy l':uni)ies (I'WI*) — 
whidi limited the length of time eligible families could 
receive benefits* and established work requirements for 
recipients."* In .uidition, PRWDKA nruidc subsi'.mfial 
chiingcs to the opcrati'm of the federal fcHjd stamp 
program, 'which Iuls .since been rerLimed the Supplemental 
Nutrition Assistant Program (SNAl’). 

Perhaps lieoiuse of the genei'al debate surrounding 
PRW'OR Vs changes to cash assistance and food stamp 
programs, one significant pnnision r»t’ the laiv initially 
received little artenrion: ainngwith oriier federal legislation 
related to thr “war on drugs” PR\\X)RA imposeil. a denial 
•af fcdenil benefits to people OanvicTed in state e»r federal 
courts of fdony drug offenses. Hie ban is impmed tor 
no other offenses but drug crimes. Its provisions that 
subject individuals who *irc tiHierwisc eligible for receipt 
of SNAP or TANP benefits to a lifetime disqualification 
applies to a!) states unless they act to opt out of the ban.*’ 

Despite the magnitude rd this change, the provision 
received only fw<» minutes of debaieattcrirwxsmtroducctl 
on rhcSenateH«Mjr— one minute fur lU-publicans and one 


minute for DemtKrats.' It was then unanimously adopted 
by a voice vote.* The Itnrvir)’ of Congressional discussion 
on the Felony drug cr'jnvicti<>n Ixin m.ikcs it difficult to 
kn<»w the intent of Congress in adopting this policy, hut 
rhe reconi that does exist suggests the provision was 
mtendevl to l)c punitive and “tough on crime.” As Senator 
Phil Gramm (R-'I’X), the sponsor of the .unendment, 
argued, “if we are serious alxiut our drug laNVTi, we ought 
not to give I'leoplc welfare Ivnefits who ,ire violating the 
Natjoii’s drug 1 ;m'.s.”'' Conspicuously alweiir from the 
brief debate over this pnmsion was any discussion of 
whether rlie lifetime ban for individually with felony drug 
offenses would advance the general obieefives of welfan* 
reform. 

In an effort to assess Hie impicr of Hils policy, this report 
provides an analysis of the ban on receipt <*f TAN!' 
Iienefits fivr individuaU wiHi feltmy drug convictions. 
P'irst, we survey the current .stimis of the ban at Hie sian: 
level, including actions by legislatures to opt out of the 
ban ui full or in part. Next, we produce esiiireires of rhe 
number of women potentially aftecicd by Hie Ixm in those 
states that apply ii in full. \X'c then assess rite mtioniilc for 
the lun and conclude that, tor a multiplicity of rexisons, 
the ban not only fails to .iccomplish its purarive goals, 
liui also IS likely to negatively impact public health and 
safetj-. I•'in:llly. we offer policy reciimmendations for 
future treatment of Hie Uin «m receipt of fo*xl stamps 
and c;»8h assistance fi>r individuals convicted of felony 
drug crimes. 


Al Hetime off*i miem^nr ) lie dnpnel of ths Peony l)n iq bmi on WeHniEMBenefits * 
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STATE POLICIES 

AlHi'nigh PKW’ORA hiinncct rfic receipt nf SNAP 
and rANf' benefits Jbr individuals with fidtmy drug 
convictions, ir gave srates the discrehon to optMiut ot 
».ir the Iran. Hy 20(11, eight shires and die I>isrnct 

of Columl)ia had entire))' opted out of die b;ui, witile .in 
additional 20 shites had modified it.**' In die Lesr decade, 
more states liiive j<aned die ranks of durse thiir do not 
enforce PKW’ORA’s drug-enme exclusion provisions in 
full. 

Despite diese chiutges, a 2U11 rcv’iew of state policies by 
die Ix^al \ction < lenter documents thar three -c|iiarters of 
die shares enforce the ban in full or in pari.” ('urrcnily, 
sMtes citlier fully or p^irti;i)ly enforce the’I'AM' b;in. while 
M states athcr fully or parnally enforce the SNAP Ixin 
(Table I). < )l these srates, leilf (l**0^*'*^>'* hur nor preci-sely 
rhe same for both policies) h;ive modified the ban to 
alliw individuals with fduny drug convictions t(» receive 
T.VNl' or SNAP bcnefirB under certiin circumsrances. 
Ibr example, Arkansas, f'lorida. and .Niorrh Dakota 
alVw people to receive TANF if they were con\icted of 
]'K>ssessiiig drugs, but not manufacuinng or dismlnjritig 
drugs. Other .states allow receipt of TA\I‘ lienefits for 
individuals who rake part in or complete drug h\-irment, 
stibmii to drug testing, or h.ivc compleftxl a specifictl 
waiting period. North (^*Iiria, for inshance, liany 
people fr»>m receiving benefits for slx mondv following 
completion of a tVlony dnig scnumce. Ahhough states 
are minimally more Icnienr in alliAvmg people to a-ceive 
food stamps, SNAP resmedons generally mirror state 
TAN’I' resmctions. 


IMPACT OF THE FEDERAL BAN 
ON TANF 


llicfetleral ban on rA.\l' l>enefiis h;is bent ui eiVecr. since 
19%. (liven the scale of drug convictions annually, the 
numlicr of individuals affected b) the Uin is potcnnally 
c]uire sub.stantjd. In this kuialysis we devolup estimates 
of this effect. To produce a conservative estimate of the 
inip.ict of the Nm, w'c use the following inelhodoli.ig}': 


Table 1. State drug conviction policies on cash 
assistance (TANF) and food stamps (SNAP) 


1 


SNAP^ 


MotMliedBan 





• hirst, since state policies vary siAnicwh.it between 
prohibitions on lANl' or SNAP we focus 
here only on rhe rANr- ban. \\c do «o because 
the fin;uiciai effeci f>l the TANF Nut is more 
significant for affected Iiou.hcIioULs, Imt witli the 
recognition that many of the individuals excluded 
under the TANI' ban have also lost fooil stamp 
benefit.';. 


- 1 be 'ienrenono I 
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• Our ;4n:ii)'Sis »)nly c<jv(ts 1 2 slates lluf impose a ( nu* sentencing tn'enl. Funher adjustments wen: made to 
/if/f ban on TAN!’ benefits (excluding N'itginiii). account fiir mortality and rccf'm iction wer time. 'Diese 
.‘Mrliough there iire- an additioiral 24 states that adiustmtnrs led to .in estinuite f>f rite unique number of 
impose a fxviia! b;ui, riicre is no rfli;il)lc means women convicted of tclony drug offenses from 19%- 
nf ribwining data the factrits tliiii nigger these 2011. The tstimaici! total number of women convicrwl of 
Iwns (such as distinctions benveen convicrions drug felonies frtitn I ‘>96 through 201 1 W'as .ipportioncd 
for drug sales c*r drug use, or the niiniher of to st.ites according to the esrim:itcd pniportion of the 
po>|ile with felony drug convictions enrrilled in nation.il o>ml)ined fetnalt pmb-ation, parrile, ;ind pnsoii 
iTcitmenl progr.ims). populations within those states. 


• Our analysis only covers the effect on wiMTicti 
with felony drug convicmms. -Mthough the 
alisoiurc number of men widi drug convictions 
15 far greater, wvimen with children are far more 
apresentative of riie TANF population. 

(^ur esrinvates Ixrlosv represent the lifetime polenlial 
impact of the TANF' ban in rliese selected stares. Th.ir k, 
the prospect (hat .it some point in their IK'cs \N*omen who 
WHild oHiecwise qualify fr»r such benefits will be dcnicit 
them due to a prior felony drug conviction. At imy given 
monwnt in time, many women w’ould not qualify for thirsc 
Iwiefits since eligibility catena include li.iving custcidy of 
minor children, meeting income and wori requirements, 
and nor having e.xhau8ted the lifetime eligibility limit 
(five years m most states).'^ b'ligibility for fcMn.1 sramp^^ 
is similip, except non-piirenis art also eligible to receive 
SNAP benefits.'^ 

llic estiiniired numlier of w’omeii poreiiiuiliy -affected by 
rile PRWX )R A ban in srates that lull) ban people conviaeil 
of drug fclunic.s from recemng 'I'ANP \v.is derived using 
Jahi from the Bureau of Justice Statistics* SeattHM 
tn Slate (..omU series.*'* These data ;irc based on ii nationally 
represenfahve sample of counties and arc .nailable for 
even years from 10% riirfjugli 2(KI6. Ilie .ivcnigt of the 
preceding and subsequent years whs usc^i t<* c.snm.ite odd 
year v.ilues, and the 20(16 value was used to approxinmte 
vtilues for each year from 2007 through 2012. 


As Seen in Table 2. for the lfi*ycar period 1906 — 201 1 
there are- iviw' an esrim.ited 180,100 women in these scia-s 
who may be affected by die TANF’ ban at sc»mc point in 
rlieir lives. 

Table 2. Estimated number of women 
affected by the TANF ban, 1996 to 2011 


:3>«1s» witti ^ilH Ban 


Sale 

• Womart 

Alabama 

9.600 

Aricansas 

1.200 

Delaware 

2.000 

Georgta' 

56.100 

Uinots 

16.600 

Missouri 

10.500 

Mississippi 

5.200 

Nebraska 

2.200 

South Carolma 

SiHOO 

South Daltota 

1400 

Texas 

65.900 

Wtost Virginia 

1.600 

TOTAL 

(60.100 


Th* Bur«*u d Aistic« Slati»i>cs r«pun» Ural probaKon 
couiSs «i Georgia tna^ ovwalBle lb* number ol mdmduala 
under supervi&cn because Itu! agency lt\ai raporta Mi« 
oovi% data ti« the cspacily to repoH probaton easna. but 
noi toe number o( indwduak under supervtnon Theretora, 
mdividuala or prubalion with muHlipte sentences may be ceider 
supervistoe by rmce toan one agancy hHn />ln« gcn/con-erib 


I’lstimarcs nf ihe pnrporti<in of semcnemg events 

involving women and the propi^rtion in which a drug Note that the iiumlKT of iivdividu.ils affected wxiuld 
otYcnsc was the most serious offense were used to gnratlj incriMse it the analysis were exprindeii to include 
estimate the number of women convicted .innutilly of n women m the 24 snires that partially implement the ban 
felony drug offense. The annual estimates were adiusted <ir who are only seeking SN.NP bciiefiis, as well .is low- 
downwarel to account for multiple convictions vlunng income men wirii felony drug convictions. 


A ( ,.l etimi? uf f*iin»5nfT ir riv impni.'t of fre f ennv fJnjq Bin m h i Wi^fnrelfcvief it‘ 
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THE BAN'S DISPARATE EFFECTS 

SNIiilc the TANF Iwn does not jny ilemognphic 
groups spccific;dly, die dynamics of sodaJ class and the 
accompanying disparate racid cftects ot criminal iusticc 
|Xiliq' and practice combine tr.i prriducc highly disparate 
et’lects on wumcn, children, and cotninunirics of color. 

IMPACT ON WOMEN 

llic Imh’s efftx't on women results from several factors. 
iMrst, vvxjmcn comprise die vast ma|ont)^ of recipients of 
Ivnh TANI* and SNAP benefits. In 85.9'’n of adult 
I’ANF recipients were women:”' women are ;ilso idiour 
hvicc ;is likely as men recei\-e food stamp benefits at 
some point in Hieir lives.'* 

Uiw enforcement and sentencing trends m recent decades 
have also combincti to skesv the etYect of the ban on 
women. This has come about through ^vo intenelatcd 
trends - a sharply rising numlKTof women chvirged with 
drug ofTenses :uid a dispmpirnoniire etTecf of drug Lnv' 
enforcement on women. Vi'hilc prison populations have 
griAvn dramatically in recent decades, die nse in women’s 
incarceration hits outstripped that of men. [■'nim 1080 
to 2010, the numlier of women in prison rose b)' 
compared to a 419'*'ii increase for mcn.'^ 

W’idiin Hie prisini |K)pulation, wonwn have been aftecKxl 
more so than men 1^' drug l.rw enforcement. Ghen that 
women arc f)’pic.illy a srThill percenrage of periple who 
commit violent enmes. their numliers in pnson historicilly 
were <)uitc low. But as drug brw enforcement accelerated 
rapidly beginning in die lOSOj*, w'omen liccame much 
more likely to be convicteil of a felony or sentenced to 
|irison thiui in previous eras. By 2011, ZA1% of women 
in sr.iie prisons were incircerarcd for a drug offense, 
compaa-d to \(i^ t of men.'* ‘I'hus. the combination of 
the high rare of weimen as SNAP and TANI*’ recipienrs, 
along with the disproportionate ciTecr of the drug w;ir 
on women, has produced the skeivxd effects of the 
PK\V'OR.\ ban. 


IMPACT ON CHILDREN 

In atld*U‘in to the direct ctYcct of die TANI* ban on 
parents, the ban also h;is an immediate imp;icr on their 
diildren, who liiwe committed raa crime themselves. 
I'nder the terms of the law, in a riVNb'-cligiblc luujsehold 
the monthly grant ailornienr is reduced for the ineligible 
parent, hut is snil idlowed tor lhat person’s children, l-or 
example, if a single mother with two dependent children 
has a felony drug conviction the T.ANI’’ In-nefir will be 
reduced from the three-person level to tlut of a iwo- 
person household. Given that T.ANI* benefits are quite 
modest to liegin with, a reduction of this size creates 
sulisranrial additional kiniship for such fmulies. 

RACIAL / ETHNIC IMPACT 

I he federal ban on receipt of food stamps and cash 
assistance for individuals with felony drug convictions 
dlsprc'portioaitcly impacts African Amcricaas and othiT 
minonh’ groups, rhw Is a direct rcdetuoti of the rja.il 
dlspanries protiuced by the “war on drugs.” l>ara on 
illicit drug use collected iiy the Deparmicnt of Health 
and Hiitiian Services h.ts consistently shcAvn over rime 
that whites, African jAmeric.ins, and Litinris use ilnij;? 
at roughly comparalilc rates.'* But as of 2(Mt, African 
Vinericans comprised 411.7% of pnsemers in si:ire prisons 
for drug crimes, while individuals of I lispaitic origin made 
up another 21.1% of this populabon.*’ Thus, the racial/ 
ethnic disparities in drug offender inc.irceration produced 
by the interaction of Iw enforcement and sentencing 
policies dirough the war on drugs then trinsl.ite into a 
dispixipurtiunare impact of the felony drug Iran. 

ASSESSING THE BAN AS POLICY 

.\s we have seen, the felony drug ban potennaJly affects 
hundreds of thou5.mc)s of women fas well ^is children 
;uid men) o\x*r the course of their lifetimes, well after 
mirst win have completed serving their felony sentences. 
I’br thts disproportionately lower-income population, die 
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stUiJilen loss of a job <»r dutigc iti iiimily circuimniniU^s 
can rTH*vc an oriicrwisc self-supporting household into a 
siruation whereby the loss of federal benefits c;ui niake 
rile difference between srabilit)' and vulnerabilit) in one’s 
life prc.'Spects. 

In order to justify sudi effects, we can explore the ptissible 
Ixincficial eflects of the ban that may have motivated 
federal lawmakers to adfipt the policy ongindly, and to 
determine to what extent the policy of licnefits denial has 
succeeded in its goals, \lthougl) members of Gmgress 
did nor sfiecifically ;irricularc .i ratxvnde for the ban, it 
has often been assunK-d that denying SNAP and TANP 
lienefits to individuals convicted of drug crimes aaise 
(Hit of ’‘the government's desire to deter drug use and 
to reduce incidences of fraud."”* 'ITie following is an 
assessment of die lian’s etVect on these goals, which leads 
IIS N> conclude th;ir the ban is not neevssary to or etVective 
at achieving them. 

DETERRING DRUG USE 

To the extent that pulic)’makcr8 Ixrlitwed that the ban on 
lienefits would deter use, they were unfortunately very 
misinformed about tlic connection lx•^vot*n substance 
abuse and certain cnminal behaviors, \\1iile the ban applies 
to individuals convicted of a drug offense, many people 
in this categor)’ do not use drugs themselves, ijooking at 
data fn im 2CH)6 (most recent ;iv-ailable) from riie Bureau 
of Justice Statistics, we find that more tlian half 
of the 377.86(1 dnig convictions that jc-ar were tor selling 
drugs, not using drugs. S<imc iieople who sell drujp: do 
so to support their <Avn drug use or addiction, but many 
do so as a means of making money. In addiHcm, of the 
remiuning 44"it of drug convictions for possession, 
man)' were for the offense of “possession with intent to 
deliver,” a charge involving sale of drugs. Tlierefore, the 
welfare ban appiic's to many people convicted of a drug 
enme who do not use drugs, but does not apply to drug 


users who have l>een convictcti of larceny, theft, robbery, 
and a h*ist of odicr felonies. 

Denying individuiils conviacd of drug crime-s food 
stamps and cash assistance is one of the many collateral 
consequences of a felony conviction tliat Kwe l>een 
termed an "invisible punishment” — a 5;inction that 
results from a ctiminal conviction but *‘bike|s| effect 
outside of the traditional senrcmcing framc*work," and as 
a result "operatefsl largely beyond public view, yet hajs) 
very serious, adwrsc consequences for the individuals 
affected.”*^ (llollareral consequences in general have 
dubious value ;is deterrents, in large part because most 
people are unaware « if the civil |ienalties that result fri»m 
cnininal convicbons. 

In particular, there is little reason t<» lielicve tliat bamng 
initividuals wirii felony drug convictions from rcciaving 
wcifaa' benefits deters drug use or crime. Tor example, one 
study of wvimeii with drug convictions or pending felony 
drug ch;iigcs found tliat not a single one of the 26 women 
inter\iewed w.is aware prior to her involvement with the 
cnnunal justice system that a felony drug conviction could 
lead to a loss in SN AP orTANP benefits.*"* I'urtlicrmore, 
92'’/ffof the women reported thateven if theyliiid kmAvn 
ot the Iwn. It “would not have acted as a deterrent during 
active addiction.”^' liecause of llie nature of addiction, it 
is also generally implausible to believe tliat a person who 
Ls not deterred from cnminal activity by the specter of 
criminal prosecution or imprisonment would txr halted by 
the threat of losing access to'rXNP and SNAP K-nefits. 

REDUCING WELFARE FRAUD 

'ITie biin on receipt of TANF and SNAP Ixmcfits for 
individuals witli felony drug convictioiis is sometimes 
defended on the ground diat the ban helps to reduce 
fraud in the ft'dcral welfiaa system, llie l«igic of Hus 
claim seems to be that individuals with drug convictions 
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:irc mon.' likely to lie drug users, ;inil rhat drug users are 
mure likely lu commir welfare fraud — 6 >r example, by 
using 'I'ANl' cash pri) 7 nenrs h.> buy drugs or by trafficking 
food stamps.^ 

llie perccpiinn rku drug users imy l>e likeh commit 
fraud may be tmcc'able, in part, to *‘|a| series of media 
accounts in Hie cariy IDWh*," which “suggested that 
fond-sramp iKrnefits were being exchanged rradily f<ir 
cash and contraband.*'*’ Scholars luve noted that the 
pr*»l>lcmwiH» riiese accounts is Hint they «.'frcn involved 
undercoi'er officers who rnetl to exchange food stamps 
for cash, drugs, nr weapons, and rfvar while their success 
m doing so demnnstrates that food sramps Iwe value, 
“Itjhese anecdotes did nor esnlilish that houseliolds 
Receiving monthly food-stamp allomicnts — as opposed 
to undcrCfiN’cr ;igents with benefits provided explicitly 
for sling operations — were exchanging fbo<l sramps 
improperly.”** In reality, the SNAP fraud rale is extremely 
low: from 20 P 6 - 2 (H>K. the trafficking rate tor food stamps 
WAS approximately one cent per every dollar*^ Arle;wtonc 
explmation tVir the Irw fraud rate is the fact that SN AP 
liencfiis are now issued on an electronic benefit card 
Hiat functions like -a regular debit card and makes it boHi 
iTartler to misuse licnefits and r.isicr ftir the gtrvernmcnt 
to identify and track suspicious f<K>d stamp aclivily.*' 

liven though the fraud rate is kw, it is not una-asonablc 
to attempt to detect and prevent the trafficking of fcKid 
sramps. But disallowing T.VNP and SN.*\P benefits 
r>j irulivtduaU with feK*ny drug citmicnons is hardly 
necessary' to achicN'e this goal since federal legislation 
iilaMdy proscrilx's and punishes fraudulent use of welfare 
lienefits.*' In fact, trading controlled stibsmnccs for SNAP 
lienefils is specificniliy prohtbiicd in a separate $(.*011011 of 
Hie L'niled States Ojdc; indniduals who arc found to 
h:i\*c mided controlled substances for .SNAP benefits are 
punishixl with two years of SN \P ineligiliility for a first 
•>ffcnse and pcrniancni ineligibility for a sec* >ihI * H’fcnsc.** 
lliis pRwision is more closely riilorcd to the purpose 
of deterring fo*>d stamp fraud than Hie blanket ban on 


receipt of food stamps for individuals with felony drug 
convictions, because it is responsive to actual misuse of 
licnefiis regardless of whether the recipient has 4 history 
of criminal or dnig involvement. In contrast, the Iran 
on receipt of benefits frir individiwU with felony drug 
offenses i.H ovcr-inclusivc, bcc-iuse it dusalliAvs SN.\P 
benefits to people wlio have never and would neier 
engage in fraudulent use of SN \P or T.A.NF licnefirs — 
for life. 

IMPLICATIONS FOR REENTRY AND 
RECIDIVISM 

I'Adi year, nearly 70<).<)00 iicjplc are released from 
sratc and federal prison." Along with the stigma of the 
criminal conviction and incarctT.ition Hiar they carry; a 
host of public p(»licy restrictions nwke the reentry prriccss 
inciea-singly challenging In addition to potentially losing 
access to fo'id stamps and TANP Ixnefits, indniduals 
with felony convictions (for drug offenses or other 
felonies, depending on Hie particular sancHon) may not 
be eligililc for public h'Xismg or federal l«ians to pursue an 
education: tliey may face substaiiri.il hurdles m obtaining 
employment, particularly when this involves applying for 
a prrifessional license; driver’s licenses m.»y be suspended; 
•Hid tliere may be a loss of Hie right to vote, sctvc on a 
lury; or join the military. 

Iliese o»ILirer.iJ coasequences of a cnminal convicnm 
would be difficult 10 manage under any circumstances, bill 
fijr people who are trying to reenter soacty after .1 penod 
of uicarceraHon, they are particulariy d.unaging Nkrst 
people returning home from pnson had iicen struggling 
in some significant way prior tij rlidr involvement wnh 
the crimiiial justice sy.stem; sur^■eys coiisistcnHy shinv Hut 
sulistannal pnipirtions of people who are incarcerated 
have histones of substuice abuse, mentil health issues, 
homelessness, or physical <»r sexual abuse.” W'iHioui 
pn.*per support, these individuals may continue to struggle 
with similir issues uptan their rclcise from prison. 
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In thijs contexi, uccciis ro SN AP ;«»d TANK btfncfits may 
Iw p.trHailariy cnnoil. 'llic SNAP ami TANK programs 
;irc designed tn provide subsisrence level iHmefils tor 
pet»ple who cinnot afford m teetl fhemsdves or clothe 
tlicir children.’^ Popple who use these Ix-nefits typically d* » 
»o for short periods of time; oiKMn’cr\'icNv of the program 
found tliat less Hian ten percent of recipients used fotxl 
stamp benefits for five consecutive yciirs.*^ People who 
apply for Ixmcfits are more likely to do so in the w.ike 
id a cuhistrophic Ide ewent. sudi as the loss of a job.” 
i'or formerly incirceratcxl individuaLs transitiumng luck 
to their home commumhes, SNAPor'I’ANl* benefits can 
help TO meet tlicir basic sun ival needs during the period 
in which they ;ire searching for jobs or hfXJSing. By dt>ing 
sc\ the programs aclucc the likelihiMjd thai formerly 
incarcerated individuals will return tri criminal aenviry to 
secure fiMid or other essentials for themselves or their 
families. 

Restnetions on SNAP and 'I’ANI* lK*ncfits are ;ds(» 
counterproductive for providing drug n'eatmcntsct^’iccs. 
i hstoncally, drug tre.itmcnt facilities have useil their 
|r.incMts' SNAP and T \NP Ixtiefits to subsidize the cost 
of treatment.** If individuals who are recovenng from 
drug addiction arc dcrucil access to these ’‘subsistence 
lienefits. tre^irment, .ind safe and .solier housing, it is nuidi 
less likely that these jpei »plc| will he able tu live drug-free 
in the community and .ivoid recidivism.’**' 

PUBLIC HEALTH EFFECTS 

In addition m enhancing the rwk of recidivism, iherc 
IS some evidence that barring nultviduals with felony 
dnig convictions from receiving food sramps may 
have troubling public healtli consequences. One of the 
few nnaljses done in this area was a recent pilot study 
conducted in Icsas. California, and 0*nnecncur that 
examined the relationship In'twec-n ’’food insccunty and 
MIV nsk behaviors among individuals recctiriy rele-.iseti 
fri>m UN pnst.ms.”^'® Tlie study found rii.it furmerly 


incfircerired people who lived in shites th.it fully enforce 
the ban on receipt of food stamps for iiidividu;.ils with 
felony drug convictions were more likely to report liaving 
gone an entire day without siting than people who lived 
in sniies that did not cnfr*rce the hiin; harriiirmore, 
fKTople who did nor cat tor iin entire day were more likely 
lx> engage in illV nsk l>eha\iors, such :i5 using alcohol, 
heroui, or cocaine liefore sex or exch^inging sex for 
money*' W'hile the authors note that the small saiiqile 
size limits the abilit)' tu draw definitive conclusions, they 
reporr tliar '‘]i|ndividuaLs released from pnson arc at 
high risk for food mscainty,” and that the level of food 
insecurity -imung reccnily released pnsoners uncovered 
by the study '‘mirror|s| the magnitude of fiKxl insetuniy 
in dcN'cloping countries."** 

( )vcr,ili. rhert' is little re.is( >n to believe that the drug felony 
ban has had any constructive inip.)ct on either substance 
abuse or public safety. S^ates that enforce the ban in full 
have not conducted .iny studies that suggest diere may be 
positive outcomes in c»>mp.‘irison to stares that have fiilly 
opted our of the Iwn. After 17 years of implementation, 
though, there is re.ison to lielieve tJiat affected individuals 
in these states may be sub|cct to sul)sranti.il reentry 
challenges -.md food uisecurity'. 

CURRENT POLITICAL CLIMATE 

.Since the T\ST* h.in w-a.s enacted in 1W6, u number of 
srates have r.ikeii action to opt out of its provunons in 
full or in part, but three-quarters still rer.un cither a full 
or parruil ban nn the reanpt of welkire benefits. At the 
federal le\-cl members of (Congress have iniroduced bills 
that would repeal the ban, but such legislation has not 
giined sufficient suppfirt m change policy.*' 

More recently there have even been prr>posals tt* 
cxpiUid the scope of riie Nui’s restnetions. such as the 
one intrcKluccd during the 2(M.A legislative session of 
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Gmgrtss by Senator I>avic1 \'it1er (R-LA). Siii;ilor 
V'lm-rs pn.»po^iil, which was prcscntetl as an amendment 
ro rhe omnibus I'arm Bill, cilleci for a retroactive b;ui on 
inilividuals convicted of* murder, ;iggravnted serial atiusc, 
or sexual cxploifcition of children from receiving SN AP 
liencfits for litc.** Although die amcndnicni was strongly 
den4Hinced by many outside the halls of C^ngress,^^ it 
was unaiumously consented ro in rhe Senate.*'*' A version 
of the .iineiuimcnr was later approi'eil by the House as 
well.**’ However, bruaticr pulitical strife i»vtT the hirm 
Bill Icives the fuiurc of such policy uncerr;uii. 

POLICY RECOMMENDATIONS 

Since die .uloption of rhe lun on receipt of SNAP 
and TANb’ lienehts for individuals with felony drug 
convictions in 1 W6, we estimate that IKO.UH) women in 
the srates that fully enforce rhe ban's provisions may be 
affected by these provisions at some point in their lives. 
Including women in the smtes with p;u-n:il luiu, or men 
who are imixicted by die policy, would cIc.iHy rai.se this 
numlier siibstantrally. 

'ilierc IS no evidence tfi date that any harm caused by 
the ban lias been offset liy* ihc iraii^iarion ol significant 
|X4Sitive outcomes fi iriniblic safety. The ban h.is not been 
shown to decrease drug use. nor is it necessary' to reduce 
wcllare fraud, which is proscnlied hy orher sections of 
the United Sr-ates 0*dc. Purrherm* *re, by raising a nciv 
substantial Iximer to successful reentry, the l>:in may 
actually harm public safety and public health, while 
conmhuting t** swollen pnson populations. Prilicymakers 
who wish K> .uidress thm* challenges should consider the 
folljAving reforms: 


CONGRESS 

Chvcii hfiw little ei'idence was supplied in support of 
the han in 1V% or regarding its tmp:icr .since then, if 
is l»>ng overdue for Congress to repeal the drug felony 
ban on access to welfiur lieiu^ts nnd food stamps. 
Among other iiKongruous effects^ rhe ban is clearly 
inconsisteni with Congressional support for reentry 
services through funding provided by the Second Chance 
.\ct, as well as current policy recommendanons of the 
Federal Interagency Reentry Counal. Policies such 
die 'rANF/SNAP ban make it incrrasingly difficult for 
formerly incarcerated individuals to return home and lead 
productive law-abiding lives. 

STATES 

Until such lime as Gmgressional repeal of the b.in on 
receipt of .'^N.\P and 'rANI* benefits is ciiactcil, states 
should Consider adopting policies ro opt c*ut of the ban’s 
provisions. At a miiiimum, states should modify the 
ban such that individuals with felony drug convictions 
liave some p<.»ssibility of regiiining eligiliiliry for SNAP 
or 'l ANF benefits — pcHiajjs by successfully completing 
drug educati<»n or treatment. Ib ilie extent tliat any 
prohibimms remain in place, they should lie lurriiwly 
tailored to achieving some kind of public health or safely 
goal, ralher than licing merely punitive in nature. 
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On June 26, 2014, the Over-Criminalization Task Force ('Task Force") of the 
House Judiciary Committee held a hearing the on collateral consequences of criminal 
convictions. A number of statements were made during that hearing tliat require 
correction, clarification, and elaboration. 

Tlae Consumer Data Industry Association ("CDIA") is the international trade 
association representing, among others, the companies that conduct criminal 
background checks on behalf of their employer and landlord clients.^ CDIA is well- 
positioned to offer comments to the Task Force on the value of criminal background 
checks, the consumer protections associated with criminal checks, and the laws that 
regulate those checks. 

We respectfully request that this comment be included in the record of the June 
26 Task Force hearing on collateral consequences. 

CDIA offers the following points: (1) The Fair Credit Reporting Act ("FCRA") 
already comprehensively addresses the accurac)^ of criminal records used in 
employment decisions; (2) Employers use criminal histories fairly and responsibly; (3) 
Criminal histories are reliable and tested in the marketplace every day; (4) There is no 
magic point of redemption when an ex-offender is no longer likely to reoffend; and (5) 
FBI criminal searches have been criticized for being incomplete, but private sector 
searches are often more comprehensive. 

We agree with the chairman when he noted that criminal background checks are 
important to protect public safety, especially in workplaces. We also agree with 
govcmmcntal and charitable efforts to help rehabilitate cx-offenders and to lessen the 
risk of their reoffending following release. And, as we will note below, we agree that 


' CDIA members represent the nation's leading institutions in credit reporting, mortgage reporting, check 
verification, fraud prevention, risk management, employment reporting, tenant screening and collection 
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licensing agencies must be cautious in imposing outcomes consequences based on 
criminal history when employers would not reach the same decision. 

1. The FCRA already comprehensively addresses the accuracy of criminal 
records. 

Since 1971, the FCRA has served employers and applicants alike by 
acknowledging vibrant and lawful use of criminal history information, requiring 
reasonable procedures to ensure maximum possible accuracy, and rccjuiring substantial 
systems to correct any inaccuracies that occur. The FCRA is "an intricate statute that 
strikes a fine-tuned balance between privacy and tire use of consumer information."^ 
Many states have their own state FCRA laws.^ 

A. General protections 

The FCRA governs consumer reports, regulates consumer reporting agencies, 
and protects consumers. The law requires consumer reporting agencies to maintain 
reasonable procedures to assure maximum possible accuracy.^ The law also provides 
many other consumer protections as well. For example: 

• Those that furnish data to consumer reporting agencies cannot furnish data that 
they know or have reasonable cause to believe is inaccurate, and they have a 
duty to correct and update information.® 

• Consumers have a right to dispute iirformation on their consumer reports with 
consumer reporting agencies and the law requires dispute resolution within 30 
days (45 days in certain circumstances). If a dispute cannot be verified, the 
information subject to the dispute must be removed.® 

• A consumer reporting agency that violates federal law is subject to private 
lawsuits and enforcement by the Federal Trade Commission ("FTC"), Consumer 
Financial Protection Bureau ("CFPB"), and state attorneys general.® 


2 Remarks of FTC Chairman Tim Muris, October 4, 2001 before the Privacy 2001 ainference in Cleveland, 
Ohio. 

^ Eg., Cal. Civ, Code § 1785 et scq.; N.Y. Gen. Bus. L. § 380 et seq. 

Md.,§ 1681c(b). 

1681s-2(a){lH2). 

1681i(a){l), (5). 

?rd.,§1681n,1681o, 1681s. 
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B. Protections specific to employment screening 

In addition to the general protections above, there are protections specific to the 
use of consumer reports for employment purposes. 

For example, under § 1681k of the FCRA, a consumer reporting agency which 
"furnishes a consumer report for employment purposes and which for that purpose 
compiles and reports items of information on consumers which are matters of public 
record and are likety to have an adverse effect upon a consumer's ability to obtain 
employment," such as criminal record information, must either 

• notify tire consumer of tire fact that public record information is being reported 
b}^ the consumer reporting agency', togetlrer witlr the name and address of the 
employer to whom sucli information is being reported; or 

• "maintain strict procedures designed to insure" that the information being 
reported is complete and up to date, and such information "shall be considered 
up to date if tire current public record status of the item at the time of the report 
is reported." 

As a result of tlrese requirements, consumer reporting agencies that include adverse 
criminal record information in an employment report either notify the consumer of that 
fact or access directly the most up-to-date information. 

Although the FCRA allows employers to review the criminal histories of prospective 
and existing employees,® tlris review comes witli certain obligations. Under § 1681b(b) 
of the FCRA: 

• Before ordering a consumer report for employment purposes, an employer must 
certify to the consumer reporting agency that the employer has and will comply 
with the employment screening proOTsions of the FCRA, and that the 
information from the consumer report will not be used in violation of any 
applicable federal or state EEO laws or regulations. 

• Before requesting a consumer report, an employer must give the prospective 
employ'ee a written disclosure that a consumer report may be obtained for 
employment purposes and get the consumer's authorization to obtain a 


S U.,§ 1681b(a)(3)(B). 
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consumer report for employment purposes. The disclosure document provided 
to the consumer must be clear and conspicuous and contain only tlie disclosure. 

• Before taking an adverse action based on a consumer report, tlie employer must 
provide to the consumer a copy of the report and the summar}^ of rights 
mandated by the Cf PB. This notice gives the employee an opportunity to 
dispute the report. 

• The employer must provide a second adverse action notice if an adverse action is 
actually taken. 

One of the witnesses at the Task Force hearing, Mr. Rick Jones, said the FCRA 
was frequently violated, yet he offers no evidence to suggest that was the case. The 
FCRA is a carefully thought out balancing of many interests. Criminal backgroimd 
cliecks under the FCRA are dependable and trusted. 


2. Employers use criminal histories fairly and responsibly 

Tn July 2012, the Society for Human Resources Management ("SHRM") released 
a study on employer use of criminal histories. Of the 69% of employers that do conduct 
a criminal background check on employees, SHRM reported 69% consider criminal 
histories because the position requires a fiduciary duty or financial responsibility; 66% 
consider them for positions where there is access to highly confidential employee 
salary, benefits, or personal information; 55% will review a criminal history for 
positions with access to corporate or personal property, including technology; 48% of 
employers will consider criminal Iristories for senior executive positions; and 37% for 
safety-sensitive positions, like transportation and the operation of heavy 
cc]uipmcnt. The SHRM study shows that employers weigh different offenses 
differently, consider the severity of the crime, and examine the time between an offense 
and the job application.'^ Tn short, real evidence shows that employers use criminal 


^ Background Checking— The Use ofCrimina} Background Checks in Hiring Decisions, Society for Human 
Resource Management, July 19, 2012, 

http;//\vww.shrm.org/Reseaj^’h/_SurveyFin_djn^S/'Artic]esyPages/CrirninaJBa_ckgroundCheck.asp>:. 
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checks in a responsible and focused manner. Not surprisingly, employers are reluctant 
to disqualify the talented workers most qualified for the jobs unless unacceptable levels 
of risk drive them to do so. 

3. Criminal histories are reliable and tested in the marketplace every day 

The public and private sectors make regular use of criminal background checks. 
Tlaese checks are done to help employers reduce crime and violence in the workplace, 
especially when those workplaces are in homes. There is a clear value to criminal 
background checks. If there were as many errors in these checks as has been alleged, 
private employers would abandon criminal lustories much more rapidly than laws 
could be amended. Yet, both public and private employers continue to conduct 
criminal background cliecks every day.^“ 

4. There is no magic point of redemption when an ex-offender is no longer likely 
to reoffend. 

Mr. Jones, in his response to a question, said that there are studies that suggest that 
after a certain number of years a person is less likely or no more likely to reoffend than 


SHRM testified before the House Financial Services Committee on the use of credit for 
employment dedsioning and a comment made on credit histories applies alst) tt) criminal histt)ries: 

docs believe there is a compelling public interest enabling our Nation's employers to 
take a full assessment of potential hires. This is because the consequences of making a poor hiring 
choice can be great. Consequences include financial or property losses for the company or 
employees, legal liability in the form of negligent hiring, identity theft, and physical harm to 
employees, customers, and property. 

The Equal Employment for All Act: Hearing on H.R. 3149 Before theSubcomm. on Financial l)istitutions & 
Consumer Credit of the H. Comm, on Financial Services, 111* Cong. 2, (Sept. 23, 2010), Serial No. 111-159 
(Statement of Colkx.*n I’arkcr Denston, Chrcctor of Human Resources, Worcester Preparatory Sdiool, on 
behalf of SHRM), 18. 

' In the public sector, for example, the Office of Personnel Management ("OPM") conducts over two 
million investigations each year, htt^^:/,' vvvvw. opm.govy investi ga iions/backgroniid-investigations/. 
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anybody in the general society might. We presume Mr. Jones is referring to the work of 
Alfred Blumstcin and Kiminori Nakamura. 

Even if the Task Force considers Profs. Blumstein and Nakamura's latest 
findings, as was the case with their 2009 study", their 2012 report remains incomplete 
and "some important next steps should still be pursued." No matter how mucli 
research is undertaken, the search for a single bright redemption line is likely doomed 
to fail. The authors readily concede "[tjhosc with no prior record . . . arc inherently less 
risky than those with a prior record."^^ Since those with no prior record are less risky 
than those witli a criminal record, the rcscarcli into redemption times relics heavily on 
an employer's judgment that the risk of a convicted person being re-arrested is "close 
cnotigh" to the risk of a never-arrested person being arrested for the first time.^^ It 
would run counter to tliat research to impose a redemption time across different 
positions for different employers with different risks and different risk mitigation. This 
redemption research certainly supports the Task Force's sense that licensing bodies 
should be cautious in prohibiting employers from hiring candidates when those 
employers' assessments are indeed tiiat tlie risk is "close enough." 


Blumstein, A. & Nakamura, K. (2009). Redemption in the presence of widespread criminal background 
checks. Criminologij, 47(2) ("Blumstein & Nakamura, 2009"). 

Alfred Blumstein and Kiminori Nakamura, Extension of Current Estimates of Redemption Times: 
Robustness Testing, Out-of-State Arrests, and Racial Differences, Oct. 2012, available at 
htlps://vvvvvv.i'idi'S.gov/pdffi]es l/nij/grants/24i')100.pdf ("Blumstein & Nakamura, 2012"), 90. For example, 
the authors acknowledge that: 

The estimates of redemption shown in this report arc based on the length of time since [he first 
arrest or conviction. In this sense, we only address redemption for first-time offenders. Although 
sachfirst-time offenders can be viewed as most deserving of redemption, it is possible to extend 
tlie concept of redemption to people with more than one prior criminal event. Employers also 
routinely receive applications from individuals with multiple arrests or convictions who have 
stayed clean a reasonable length of time. How do the redemption estimates vary with the number 
of prior crime events?" 


Id., 90-91 (emphasis original). 
Id., 90. 

Eg., id. at 108-09. 
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Separately, Prof. Blumstein has acknowledged the overwhelming difficulties 
facing those trying to predict and compare future criminal behavior by cx-offenders and 
non-offenders: 

[A]n individual with a prior violent conviction who has been crime-free in the 
communit}^ for twenty 3mars is less likety to commit a future crime than one who 
has been crime-free in the community for only ten years. But neither of these 
individuals can be judged to be less or equally likely to commit a future violent 
act than comparable individuals who have no prior violent history. It is possible 
that those differences might be small, but making such predictions of comparable 
low-probability events is extreme^ difficult, and the criminological discipline 
provides no good basis for making sucli predictions with any assurance that they 
will be correct.'^ 

Since even the latest research from Profs. Blumstein and Nakamura has been 
criticized, a redemption period may not exist outside of a specific employer's 
kirowledge of the risks entailed in its positions and, in any event, it may be impossible 
to predict. Given the diffiarlty of establishing a point of redemption, deference to 
emploj^ers' educated and reasonable judgment is fully warranted. Similar deference to 
licensing agencies decisions, made without reference to any specific employer's 
operations, is less warranted. 

5. FBI criminal searches have been criticized for being incomplete, but private 
sector searches are often more comprehensive. 

While man3^ people think the FBI criminal history database is the touchstone for 
all criminal history information, it is not. Checking the FBI database alone offers an 
incomplete picture in to someone's criminal liistory. Wliile tlie FBI database can be a 
source for criminal history information it should not be the only source. According to a 
U.S. Attome3^ General's report on background screening. 


' ’ El z>. SEPTA, 479 F.3d 232, 246 (3d Cir. 2007) (citing expert testimony of Dr. Alfred Blumstien. App. 953) 
(internal citations omitted in original). 
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[tjhe fact is that there is no single source of complete information about criminal 
history records. A clieck of both public and commercial databases and of primary 
sources of criminal histor}^ information such as county courthouses would, 
perhaps, provide tlie most complete and up-to-date information.^'^ 

In tlie end, 

[c]ommercial databases... offer other information that may not be available 
through state and FBI repository checks. A search of commercially available 
databases may reveal cliarges and dispositions not reported to the state or 
national repositories [and] records relating to some offenses are not reported to 
the FBI. . .Even state repositories may not have records on less serious offenses 
that have not been forwarded by local law enforcement agencies. Some of this 
information may be available through certain commercial databases. 


Conclusion 

CDIA thanks tlie Task Force for allowing CDIA to offer tliis written testimony 
following the hearing. We look forward to a continuing dialog with the Task Force in 
the hope of bringing additional information and insight to its deliberations. 


The Attorney General's Report on Criminal History Background Checks, U.S. Dep't. of Justice, Office of 
the Att'y. Gen. (June 2006), 54, ivi-vw.iustice.govA>lp/ag bgchecks report.pcif . 

17 Id., 54. 
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Letter from the National Association of 
Professional Background Screeners (NAPBS) 


napba 

National Aaaoctaiion oi 
Profasiional Background Scraanara 

Tha Votoa ol SeraarviAg Prorattiortlt 


July 14. 2014 


The Honorable Jim Senseiibrenner 
United States Hoii.se of Representatives 
House Committee on the Judiciary 
Over-Criminalization Ta.sk Force 
Washington. DC 20515 

Dear Mr Chairman 

The National Association of Professional Background Screeners (NAPBS or 
Association) welcomes the opponunity to submit the following comments with respect to 
the Over-Criminalization Task Force's June 26. 2014 hearing entitled. “Collateral 
Consequences.” We respectfully request that these comments be made pan of the Task 
Force’s formal hearing record 

NAPBS commends the Task Force for its consideration of this important topic so 
that we can work together to determine the most appropriate and effective way to address 
such consequences in a way that balances competing interests We agree with Chairman 
Senseiibrenner and Rep Gohmert that the argument adt anced by .some, to force private 
employers to ignore an employee's criminal history when making a hiring decision, is not 
appropriate This type of reaction does not address the core issues with over- 
criminalization nor offer a sound solution. 

NAPBS currently represents over 700 companies engaged in employment and 
tenant background screening across the United States dedicated to providing the public 
with safe places to live and work We arc the voice of the background screening industry, 
and our member companies range from Fortune 100 companies to small local businesses, 
conducting millions of employment and tenant background checks each year NAPBS 
member companies are defined as “consumer reporting agencies" pursuant to the Fair 
Credit Reporting Act (FCRA) and are regulated by both the Federal Trade Commission 
(FTC) and Consumer Financial Protection Bureau (CFPB) 

The Association's overarching goal is to provide employers, residential managers, 
tion-profit entities, volunteer organizations, and public sector employers, among others, 
with a tool — the criminal background check — that enables them to make better decisions 
that help keep workplaces and residences safer 

We submit these comments to expand upon some of the key points made at the 
June 26"' hearing as well as to rebut certain points made during the hearing regarding the 

2501 Aerial Center Parkway, Ste. 103 * Morhsvitle, NC 27560 
Phone: 919.459.2070 • fax; 919.459.2075 ■ Email: inlo@inapbs.com 



150 


role of background screeners and the reports provided when a background check is 
conducted for employment or tenancy purposes. 


1. Role of Background Screeners 

We believe it is important to clarify and expand upon statements made during the 
heating regarding the background screening industry. 

Contrary to statements made by Mr. Rick Jones, the industry is highly regulated 
and individuals for whom a background check is conducted by a professional background 
screening company on behalf of an employer are afforded significant rights under the 
federal Fair Credit Reporting Act (FCRA), 15 U.S.C. § 1681 et seq, and corresponding 
state analogs. 

One important right individuals have as the subject of a background check is the 
right under the FCRA to access a copy of their background report (referred to as a 
“consumer report” under the FCRA) and request corrections if the report is not accurate 
or complete. A background screener is legally obligated under the FCRA to conduct a 
reinvestigation to determine whether the disputed information is inaccurate within 30 
days.' Free of charge. Furthennore, the background screening company must provide 
written notice to the individual of the results of the reinvestigation.^ 

Mr. Jones’ statement that employers can buy a person’s rap sheet from consumer 
reporting agencies is not accurate. There is a difference between a rap sheet, which is 
repeatedly referenced to during the hearing, and a “consumer report,” which is provided 
by a consumer reporting agency; the latter being how a background screening company is 
defined under the FCRA.^ 

A rap sheet, as defined by the FBI, is an “Identity FUstory Summary — often 
referred to as a criminal history record or a ‘rap sheet’ — is a listing of certain information 
taken from fingerprint submissions retained by the FBI in connection with arrests and, in 
some instances, federal employment, naturalization, or military service.”'* 

As a general rule, background screeners do not provide employers with rap sheets, 
do not have access to the FBI’s criminal records databases, and in fact, rap sheets are 
generally not available to the public due to limited access to the FBI’s databases for non- 
law enforcement purposes. Instead, background screeners conduct checks using a name- 
based process whereby they match identifiers to the records. Even if they had access to 
the FBI’s database, it would likely only be used to generate tips and leads as it is not a 
reliable enough source of information to be the only source checked when preparing a 


' 15U.S.C.S 1681i(a). 

MSU.S.C.g 16Sli(a)(6). 

15 U-S-C-§ 1681a(0 The icnn "consunicr reporting agency” means any person which, for monelaiy fees, 
dues, or on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of 
assembling or evaluating consumer credit information or other inforauition on consumers for the purpose of 
furnishing consumer reports to third parties, and w'hich uses any means or facility of interstate commerce 
for the piupose of preparing or fnmisliing consumer reports. 

See FBI Identity History' Simmiaiy' Checks a\’ailable online as of 7/10/14 at; http:/./\vww,fbi-go\7aboiit- 
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background report. Rep. Bass raised the question during the hearing about the FBI’s 
website being “wrong a significant amount of time” and she wanted to know how it is 
wrong. In response, we would say that the issue is not the website, but rather the issue 
lies with the repository of infonnation. A Department of Justice report on this very issue 
best highlights the problems associated with the FBI’s criminal history database: 

The Federal Bureau of Investigation (FBI) maintains a criminal history 
record repository, known as the Interstate Identification Index (III or 
“Triple IIT’) system that contains records from all states and territories, as 
well as from federal and international criminal justice agencies. The state 
records in the 111 are submitted to the FBI by central criminal record 
repositories that aggregate criminal records submitted by most or all of the 
local criminal justice agencies in their jurisdiction. .. it is quite 

comprehensive in its coverage of nationwide arrest records for serious 
offenses, the III is still missing final disposition information for 
approximately 50 percent of Us records (emphasis added).’ 


11. Public Safety Value of Background Checks 

Rep. Gohmert was correct when he stated that those who access individual 
criminal histories are subject to strict regulations regarding the use of that information 
under the FCRA and by the Equal Employment Opportunity Commission (EEOC). Both 
the Federal Trade Commission (FTC) and the Consumer Financial Protection Bureau 
(CFPB) have enforcement authority under the FCRA. The EEOC uses its authority under 
Title VII of the Civil Rights Act as well as through its enforcement guidance on the use 
of criminal history records against employers.'’ 

While the panelists advocated for greater controls and Congressional action with 
respect to the use of criminal history records by employers, we must highlight what is 
already available. In an exchange between Rep. Bass and Mr. Jones, he stated, “. . .1 think 
that there have to be guidelines that are set out clearly for decision makers, for employers 
and landlords and others, there have to be guidelines that clearly instruct individuals as to 
what is relevant and what is not and what the passage of time is and what the evidence of 
rehabilitation might be. . . .” These guidelines already exist. 

The EEOC’s Enforcement Guidance and case law in this area require that 
employer’s factor in job applicants’ criminal conduct by considering: (i) the nature and 
gravity of the offense or conduct; (ii) the time that has passed since the offense, conduct, 
and/or completion of the sentence; and (iii) the nature of the job held or sought. These 
are commonly referred to as the Green factors after the seminal case in this area, Green v. 
Missouri Pacific Railroad, 549 F.2d 1158 (8*^ Cir. 1977). Furthennore, the EEOC’s 


- See, U-S- Depcirtment of Justice, The Attorney General 's Report on Criminal History Background Checks, 
p. 3 (June 2006). 

^ See. EEOC Enforcement Guidance on the Consideration of Arrest and Conviction Records in 
Employment Decision Under Title VII of the Civil Rights Act of 1964, Nmiiber 915.002 (4/25/2012) 
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Enforcement Guidance requires use of a targeted screen and individualized assessment 
for job applicants when their criminal history is considered during the hiring process.^ 

We must not lose sight however, of the fact that there are valid public safety and 
risk mitigation reasons employers, landlords, volunteer organizations and others conduct 
background checks. 

Policymakers around the country recognize the benefits of background checks. 
Especially since 9/11, we have witnessed an upsurge of federal, state and local laws 
mandating background checks in myriad settings, especially those involving vulnerable 
populations such as the elderly, medical patients, children and the disabled. The federal 
government requires its employees to undergo background screening. NAPES believes 
that in enacting such laws, policymakers are acting consistent with the public perceptions 
about the benefits of checks. As a broad group of screeners and employers told the United 
States Civil Rights Commission (USCCR) in December 2012, there are many reasons 
why the public deems checks to be critical: 

Checks help parents know whether a convicted sexual predator is working 
at their child’s day care center, is driving their child’s school bus, is a 
counselor at their summer camp or a coach in their son’s or daughter’s 
little league. Family members want assurances that parents will be safe 
when they move to an assisted living facility. Companies providing in- 
home services rely on checks because homeowners and apartment 
dwellers e.xpect to be safe when opening their front door to a repairman, 
installer or deliveryman. Hotels use checks to help ensure guests that the 
worker with key access is not a violent ex-offender. Checks also give 
customers and patients’ peace of mind that the individual filling their 
prescriptions at the local pharmacy or the healthcare provider tending to 
their illness does not have a criminal history that renders them unsuitable 
for that position.* 

Policymakers should encourage, not discourage the responsible use of criminal 
background checks. 

III. Potential Solutions 

We appreciate the opportunity to provide some clarity on how the background 
screening industry works. And we would be remiss if we did not say that employers do in 
fact hire individuals with criminal records and an arrest record alone is not sufficient to 
deny an applicant employment. Our experience tells us otherwise. Furthermore, the use 
of arrest records by employers is limited by law. The FCRA prohibits the reporting of 
arrest records after seven years.® 


^ hi 

^ Letter from ACRAiiet et al. to tlie United States Conmrission on Civil Rights 6 (December 4. 21012). 
® 15U.S.C. § 16Slc(il)(2). 
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We offer the following solutions to the Task Force and others as we address the 
issues of collateral consequences and over-criniinalization: 

o Make the expungement process more accessible in the courts; 

o Work on greater use of diversion programs and sentencing reform; 

o Expand incentives for employers for hiring ex-offenders, such as through 
tax credits, including the federal Work Opportunity Tax Credit (WOTC); 

o Expand programs for certificates of rehabilitation; and 

o Extend immunity to employers for liability under civil claims for negligent 
hiring. 

Thank you for considering our views. 


Respectfully submitted, 





Judith A. Gootkind 
Chair 

National Association of Professional Background Screeners 
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Material submitted by the Federal Interagency Reentry Council 




Federal Irrteragency 

REENTRY 


COUNCIL 


JtU H) kvmfiaw and M 


f tth»t wd iwd t w in «■ 


Collateral 

Consequences 

Collateral consequences are the legal and regulatory 
penalties, sanctions, and restrictions imposed upon 
persons convicted of crime that are distinct from the 
direct consequences imposed as part of the court's 
judgment at sentencing The American Bar Association 
(ABAj. with Department of Justice (OOJ) support, 
has researched state and federal codes to identify 
some 4S,000 collateral consequences. The ABA has 
catalogued each jurisdiction's collateral consequences 
in a National Inventory that can be searched by state, 
category, and keyword. A chief focus of the Reentry 
Councfl h to consider whether polkies and regulations 

Accomplishments to Date 

• The Equal Empiovment Opportunity Commission (EEOCI 
issued updated guidance on Ihe consideration of arrest and 
conviction records in employment decisions EEOC has 
conducted signiftcant outreach le educate emplovers, 
workers, arvd Job applicants alMUt the apphcabilitv of Its 
updated guidance on the use of arrest and conviction 
records in employment 

• The Department of labor (DOL) issued a guidance letter to 
provide mformalwn about how exclustorK based on criminal 
records relate to the existing noodiscrimmanon obligatKins 
for Ihe public workforce system and other entines. POl 
aKo Issued a dirytiwe that advises federal contractors 
and subconiTactors about nondiscrimination obligations 
regarding the use of criminal records as an emplovment 
screen 

• t>Oi hat drafted an advisory to recipients of DOJ financial 
assistance of their obUgatinn not to engage in dtscriminatory 
employment practices related to the improper use of arrest 
arsd criminal records Although mostgrarrt recipients are 
subfect to Title Vlt, which generally applies to both public 
and private employers with fifteen or rttere empiovees. 
nearly all recipients of DOJ financial assistance, reganitcss of 
the number of employees, must comply with the prohlWbon 
against employment discrimirwtion based an race, national 
origin, and other protected classes. 


can be more narrowly tailored, without impeding 
public safety or other legitimate government 
Interests, to remove or reduce unnecessary collateral 
consequences to Individuals reentering society. In 
spring 2011, U.S Attorney General Eric Mnider sent 
a letter to all state attorneys general, asking them 

to evaluate the collateral consequences imposed 
by laws, regulations, and policies under their 
supervision and to determine if any could be 
eliminated or amended so that people who have 
paid their debt to society are able to live and work 
productivety. In 2012, Anorney General Holder asked 
Reentry Council agencies to review their agencies' 
regulations with an eye toward how and where they 
could eradicate or mitigate certain federally imposed 
collateral consequences without compromising 
public safety. 


The Department of Housing and Urben Development (HUD) 
drvaloped a Rewihv MvUiBiwter and sent letters lo the 
executive dtrertors of DuMlc_tvPMSlraLamtwftti« and multi: 
family orooenv owners, clarifying HUD's position on the 
limited categories of ex-offenders who are permanently 
barred Iram HUD propemcs and encouraging the devHopment 
of policies and prcKedures that allow formorty irKarccraicd 
individuals to retom their ramifies in HUD-assJsted housing 
wliite maintainuig safety fur residents. 

rhe Depanment of Health and Human Services {HH5| 
piovided futdance clarifying that Ihe drug Moo ban for 
Temporary Aid to Needy Families ITANF) retipienls does not 
apply to services or benefits mil spcf!>ficalN delineated 
within the regulatory definition of the term "asststance." 
Exarnplesof nonassKlance benefits Include services such 
as counseling, case management, >ob retention, job 
adi'ancerTkent, certain other employment-related services 
that do not pnwide basic irKome support, education, baminy. 
work subsidies, and short-term non-reoccurrlng subsidies. 

The Department of Veterans Affa«rs(VA) proposed clariMng 
amendments to more narrowly tailor the rules governing 
Ihe types of offenses or acts that can be considered as a 
basis for dishonorabir dhcharge. a determination that 
results in veterans' inengibilitv lor dlsabifitv compensation 
and other benefits. 
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National Inventory of the Collateral Consequences Reentry Legal Aid Case Study 


U.S. Attorney General's Letter on Collateral 
Consequences 

httD7/csgiu$tK«en<ef.orK/wDKOfHeni/uDlo<dV2014/QJ/Rf 


Reentry Legal Aid Project Chart 

t>ttp:.V H^\^.am eflcanbaf.o f cyfircuos/pr o bonc» public 
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Prepared Statement of the Brennan Center for Justice Legislative Office 


House Judiciar>' ConimiUee Over-f'riminalizalion Task Force 
"Collateral Consequences" 

June 26. 20U 
Submitted by 

Brennan Center for Justice Legislative Office 
For further information contact Daiiyelle Solomon, Policy Counsel, at 
danyelle.solomon'a'nyii.edu 


Chairman Sensciibrenner, Ranking Member Scott, and distinguished members of the House 
Judiciary Committee Over-Criminalization Taskforce, thank you for the opportunity to address 
the issue of collateral consequences facing individuals returning from the criminal justice 
system 

The Brennan Center for Justice is a nonpartisan law and policy institute that seeks to impros e the 
national systems of democracy and justice The Brennan Center for Justice was created in I WS 
by the clerks and family of the late Supreme Court Justice William J Brennan. Jr as a living 
memorial to his belief that the Constitution is the genius of .American law and politics, and the 
test of our institutions is how they treat the most vulnerable among us. Affiliated with New York 
University School of Law. the Brennan Center has emerged as a national leader on issues of 
democracy and justice ' 

The Brennan Center is committed to reducing mass incarceration to ensure that the lives of 
millions of Americans, their families, and their communines are improved We seek reforms 
that meet the twin goals of reducing the criminal justice system s size and severity while 
improving public safety We applaud the Committee for holding a hearing to discuss the barriers 
faced by those returning to our communities Collateral consequences can deeply affect the 
ability of the formerly incarcerated to reenter society successfully This testimony urges the 
Committee to make changes where appropriate to remove unnecessary barriers in returning to 
communities as part of an effort to ensure our systems of democracy and justice are working 
efTiciently and elTectively 

I. COLLATER.\L CONSEQl'E.NCES OF lNCARCERATIO^ H AVE AN ECONOMIC, FISCAL 
AND Social Impact on Society 

Collateral consequences of incarceration are legal sanctions and restrictions imposed on people 
because of iheir criminal record The Linited States, as the largest incarceralor in the world, 
subjects numerous individuals lo various collateral consequences everyday that limit their ability 
to participate in society fully Indeed, the majority of offenders come home, and in 2012 alone 
almost 650.000 individuals were released from state or federal prison back into our 
communities/^ When individuals returning from prison fail to successfully reintegrate into 
society there is a cost - a public safety and an economic cost to our communities 


'Tlu.s letter does not reprcsenl die opinions of NYU School of Lau 

-Ser E .Ann C.\r.so,\ & daniei A Goi jNfiLi. Birfai ' ot Ji 's ixT S I Alls tics. pRtw isKRS IV 2(1 1 2; Trends in 
.AUMISSICISS ANDREU-ASRS. Ivy|-2(I122 (2(II3>. m-intahte fl dittp:/6iw o .his .u oi /conieni/mib/pd l Vo 1 2tiif9 1 1 2. pd f 
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The U S. currently spends at least $70 billion each year on corrections, including incarceration, 
parole and probation, making it the fastest growing budgetary item after Medicaid.^ While this 
number is staggering, the economic and fiscal costs attributed to the re-entry barriers faced by 
those leaving the corrections system are likely even higher. Two barriers in particular - 
restrictive employment and housing practices - illustrate the economic and fiscal costs of 
collateral consequences on society. 

Restrictive employment practices, such as hiring discrimination based on criminal records, bar 
ex-offenders from obtaining stable employment and lower their economic prospects within the 
workforce. Studies show that serving time in either prison or jail reduces hourly wages for men 
by approximately 1 1 percent, annual employment by 9 weeks and annual earnings by 40 
percent.'* Because a high number of formerly incarcerated are unable to secure work, the Center 
for Economics and Policy Research (CEPR) estimates that they “lower overall employment rates 
as much asO.8 to 0.9 percentage points.”^ A 2010 CEPR study determined that this exclusion of 
individuals from the workforce costs the U.S. economy the “equivalent of 1 .5 to 1 .7 million 
workers,”** representing a loss of goods and services that reduced the gross domestic product 
(GDP) for the U.S. by $57 to $65 billion in 2008 alone.’ 

Systemic barriers to employment also impose a large cost on federal, state, and local budgets. 

For example, in a report prepared by the Economy League of Greater Philadelphia, it is 
estimated that if “100 currently unemployed formerly incarcerated individuals” obtain 
employment, their employment “would produce an additional $ 1 ,900,000 in city tax revenue and 
$770,000 in sales tax revenue over their post-release lifetimes.”* 

Restrictive housing policies directed at the formerly incarcerated also impose economic and 
fiscal costs on society at large. Section 8, local public housing and other federally subsidized 
housing providers, “may - and sometimes must - deny housing to people with a criminal history 
involving drugs or violence”.*^ A study by the Urban Institute estimated that at least one-tenth of 


’N.Y. S'rATEB.VKAss’N.RE-EN'mY.vNDREiNi'EORATiONrTHtRo.vD roPLBLicS.4FETY48, 55 (2006), available 
arhttpj//vyw\y,.ii>:.sbaorii;lWprkArea/PpwilpadAsset.tisTyx?id“26^^^ see also NAACP, MISPL.ACED Priorities: 
Over Inc.yrcerate. Under Edeic.ateII (201 i), available 

a rhttp://naacn.3cdn.net/01d6f36aedbel35234 ba0m68x5h.odf : Chrishan Henrichsok&RlthDel.aney, 
Veryy Inst, of Justice. The Price of Prison: Wii.at1nc.yrcer.\tion Costs Uaxp.yyers 2 (2012), available at 
http://www.ver3.org/site5/default/files/re5ources/downloads/prlce-of-pri5ons-updated-version- 
O21914.odf . 

’the Pew Charitable Trusts, Collater.al Costs: 1kc.arcer.atiok’s Effect ok Economic MoBiEtTYt (20 lO), 
m-ailahlc al http://www.pewtru5ts.Qrg/uDloadedFiies/Coilaterai Costs. pd f. 

'John Schmitt' & Kris W.arner. Ctr. for Econ. .andPoucy Rese.akch. E.\-oef'enders .and the Labor 
M.\RITETi4 (2010). available orh ttp:/.h \Arv\' -ceDr. net/do c unie i j its/p ubUcatiQti.s/ex-offeiiders-20 10-11. pdf. 

at 2. 

'Id. 

^EcoN, Leaglie Greater Phila, , Economic Benefits of Employing F<;)R-\ierly Ikc.arcerated Individuals in 
Philadelphia, Execl iive Sli-\I-\i.4Ry3 (2011), cn’ailable at http :/ /eccno nivIc agn e,o rR/f iles/Ex- 
OlTeiiders Exec Siimni for web.pdf . 

®Nino Rodriguez & Brenner Brown. Very Ikst. of Justice, Preventing Homelessness Among People 
Leaving Prison 3 (2003),a\>ailable 

fl rhttp:.//wvvw,vera.orR/sit:es/default/f!le5/re50urces/downioads/ilB Homelessness, pdf , 
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those leaving prison will end up homeless,*” an intolerable number considering 637,400 people 
were released from prison in 2012 alone.** Just one homeless individual is estimated to cost 
taxpayers more than $30,000 annually. **As such, the U.S. may have spent as much as $1 .9 
billion on housing fonnerly incarcerated individuals who were excluded from public housing in 
2012 alone. 

Homelessness also perpetuates the cycle of poverty, criminality and incarceration that sustains 
mass incarceration in the United States. Homelessness is associated with high rates of 
recidivism. A study of the formerly incarcerated in New York City revealed that of the 1.4% that 
“experienced a post-release shelter stay,” 32.8% returned to prison within two years following 
their initial release. ** Additionally, those who were formerly incarcerated living without housing 
are “seven times more likely to violate parole.”'‘'Exclusionary housing policies for the formerly 
incarcerated, therefore, can result in many returning to costly correctional systems in a short 
period. 

Reentry programs that provide housing support and placement are associated with lower rates of 
recidivism. For example, a study of Project Re-Connect, an initiative by the City of St. Louis that 
provides housing, employment, and substance abuse support, revealed that only 8.2% of the 
program’s 4 1 1 participants had committed a new crime since release from prison.*' Of the 609 
non-participants released from prison during the same time period, 34.5% committed a new 
crime'” - demonstrating a substantial and costly difference. 

There is a clear social cost to collateral consequences as well. These policies cumulate to 
exclude and isolate formerly incarcerated individuals from the fabric of society and often prevent 
successful reintegration. There is substantial public support for reentry programs that facilitate 
successful reintegration. Indeed, a 201 1 study revealed that 88.7% of participants agreed that “it 
is a good idea to help people who are coming out of prison readjust to life in society.” *^Given 


' “CatekinaG<.)l vis Roman&Jekemy Travis, Urbae iNstt, T.akjkg Siook: Housing, Ho.melessness, and 
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"Carson &Golinelli, supra note 2, at 2. 
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that support, combined with the economic and fiscal costs discussed above, it is clear that 
Congress should take action to curb these policies as a measure to improve the effectiveness and 
fairness of our systems of justice and democracy. 

11. Congress Can Address vote restoration and Criminal J ustice Debt 

While there are various types of collateral consequences facing the formerly incarcerated, there 
are two types of restrictions and/or legal sanctions particularly relevant to reentry - the voting 
restrictions and criminal justice debt. We recommend that the Taskforce focus on addressing 
these consequences as it considers recommendations to address over-incarceration. 

A. Felon Disenfranchisement Prevents Successful Reintegration into Society 

Felon disenfranchisement affects a large portion of the U.S. population. There are nearly 6 
million American citizens currently unable to vote because of a past criminal conviction. ' *ln 
fact, 75 percent of disenfranchised voters live in their communities, either under probation or 
parole supervision or having completed their sentence.*^ These laws also have a disproportionate 
impact on minorities. Across the country, 1 3 percent of African-American men have lost their 
right to vote, which is seven times the national average. ’"in three states - Florida (23 percent), 
Kentucky (22 percent), and Virginia (20 percent) - more than one in five black adults is 
disenfranchised. In total, 2.2 million black citizens are banned from voting.*' Despite serving 
their sentence and returning to our communities, when asked to become productive, law abiding, 
tax paying citizens, the formerly incarcerated are systematically denied our country’s most 
fundamental right - access to the voting booth. 

As with the phenomenon of mass incarceration generally, the United States stands alone with its 
disenfranchisement policies. We are one of few western democratic nations to exclude such 
large numbers of people from the democratic process. Almost half of European countries 
preserve the right to vote for all incarcerated persons and a smaller number of countries impose a 
time limited ban on voting for a few categories of prisoners. *'' 

Currently, individuals with criminal convictions in the United States are subject to a patchwork 
of state laws governing their right to vote. The scope and severity of these laws varies widely, 
ranging from the uninterrupted right to vote to lifetime disfranchisement, despite completion of 
one’s full sentence.^’ Although voting rights restoration is possible in many states, and some 
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recent progress has been made,*^ it is frequently a difficult process that varies widely across 
states.*' More than 20 states have improved these laws, either repealing permanent voting bans 
or easing the restoration process. Delaware passed a constitutional amendment that undid much 
of its felony disenfranchisement law, and Virginia's Governor issued an executive order that 
made it possible for more people to get their voting rights back. Individuals with criminal 
convictions may lack information about the status of their voting rights or how to restore them. 
Further, confusion exists among elected officials about how state law contributes to the 
disenfranchisement of eligible voters.*^ 

There is broad support for curtailing policies that disenfranchise the formerly incarcerated. 
Public opinion surveys report that eight in ten U.S. residents support voting rights for citizens 
who have completed their sentence, and nearly two-thirds support voting rights for those on 
probation or parole.*^ The revocation of voting rights compounds the isolation of formerly 
incarcerated individuals from their communities, and civic participation has been linked with 
lower recidivism rates. In one study, among individuals who had been arrested previously, 27 
percent of nonvoters were rearrested, compared with 12 percent of voters.** There has been 
progress on this issue because Americans understand this issue is about fairness, which is why 
leaders from the lull range of sectors and ideologies support felony disenfranchisement. George 
W. Bush signed legislation to amend Texas's law about 17 years ago. Rick Santorum supported 
refonn of these laws during his presidential run. 

Congress and the Obama administration have made efforts to address felony disenfranchisement 
at the federal level. For example, on April 10, 2014 Senator Benjamin Cardin (D-MD) and 
Congressman John Conyers (D-Ml-13"’) re-introduced the bi-cameral Democracy Restoration 
Act (DRA), based on a Brennan Center proposal”. The DRA would restore the right to vote in 
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federal elections to the previously incarcerated immediately after their incarceration period is 
complete. Doing so would enable these individuals to resume the right and responsibility 
inherent in our role as Americans — asserting our voice through the ballot box. Under the 
legislation, once an individual has completed his or her incarceration period, their right to vote in 
federal elections will be automatically restored. Individuals will not be limited because of any 
ancillary issues related to their incarceration such as outstanding fees and fines or the fact that 
they have been released from prison but remain on probation. Senator Rand Paul (R-KY) has 
also been vocal about the need to restore voting rights to individuals. On February 1 9, 201 4, 
before the Kentucky Senate Committee, he testified in support of restoring voting rights to 
people with past convictions. In addition. Senator Paul recently introduced a bill that would 
secure the federal voting rights of non-violent persons when released from incarceration (S. 

2550). While this bill falls short of the Democracy Restoration Act, by not restoring voting 
rights to all, having both a Republican voice and a Democratic voice on this issue is a huge step 
forward. Attorney General Eric Holder additionally made statements in support of the easing of 
voter restoration requirements in February 2014.^“ 

Although this progress is encouraging, public awareness alone does not go far enough to address 
the disfranchisement of millions of Americans following a criminal conviction. Reforms are 
necessary. Already approximately 40% of states have more expansive policies then those 
proposed by DOJ.^* In addition, the Department’s proposal that individuals must wait until after 
probation and parole fuels confusion among election officials and returning citizens, and the 
requirement to pay fines before voting, we believe, is tantamount to a poll tax.” 

We recommend the Taskforce expand and clarify support for automatic restoration of voting 
rights to citizens upon their release from incarceration for disenfranchising convictions, and 
oppose restrictions for those on parole or probation or with unpaid fees or fines. Therefore, we 
strongly recommend support and passage of the Democracy Restoration Act. 

Taking part in our democracy and having a voice in how our communities are governed is 
perhaps the most significant way for any American to feel that they have a stake not only in our 
nation as a whole, but also within the community they live. 

B. Criminal Justice Debt is a Collateral Consequence of Incarceration that Prevents 
Successful Reentry 

Upon entry into the criminal justice system, offenders incur criminal justice related fees and 
fines that can prevent successful reintegration into society. Often an unnoticed aspect of the 
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justice systems across the country, these fees and fines are frequently calculated without 
adequate consideration of an offenders' ability to pay. Excessive fines may add unnecessary 
pressure to individuals trying to get on their feet after incarceration and can, in some instances, 
result in re-incarceration.^^ As such, criminal justice debt unchecked contributes to the cycle of 
poverty, criminality and incarceration that perpetuates mass incarceration. 

Tn 20 1 0, the Brennan Center for Justice published a seminal report, Criminal Juslice Debt: A 
Barrier lo Reentry, exposing the realities of criminal justice in states across the country. Since 
that time, the issue has captured the attention of numerous policymakers and the media. 

Recently, the Brennan Center for Justice participated in an expose by National Public Radio 
documenting the struggles of formerly incarcerated individuals to cope with criminal justice 
related debt.'^^’ Additionally we provided data for a national state-by-state court fees survey NPR 
conducted. 


/. learning from the States 

Criminal justice debt refers to the compilation of legal financial obligations - including fines, 
restitution and other '‘user fees” - that a defendant may accrue while being processed in the 
criminal justice system. These range from fees incurred for use of a public defender to court 
assessments to restitution to child support payments accrued during incarceration. Frequently, 
these fees and fines are imposed on individuals without regard to their ability to pay, and rather 
than furthering a particular purpose of punishment the fines are used to maintain financially 
strapped criminal justice systems on the backs of poor defendants. And while the U.S. 
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fact, coimnonin some - and in all states new patlis back to prison are emerging for those who owe criminal justice 
debt.’’):AM. Civil Libhriihs Union, In for a Phnny: Thf Rise of America's New Deb tors’ Prisons (2010), 
available fl ditlps://wi\vv.aclu.org/fiIes/assets/IiiFon\Pcnnv vveb.pdtY clironicling individual experiences of re- 
incarceration for failure to pay fines and fees in Louisiana. Micliigan. Oliio. Georgia and Wasliington). 

^^See generally. At. ..supra note 40(chronicling the treatment of criminal justice debt in 15 states): see 
aAoROOPAT, P.ATET,& MEORAN PHtl.TP. BRENNAN CTR. FOR JI.TSTICE. CRIMINAL JL'STTCF. DEBT: A TCXYLKTT FOR 
Action {2C\\2).available c?/http:/Avww.brennanc en ter.org/sites.^defauit/f>les/' le gacv/Dubi !ca tion5/Criminal Justice 
Debt Backgr ound forw cb -tJdr- 

^^See, e.g., Sarah Stillman, Gel Out of Jail, Inc., THE NEW’ YORKER (Juik; 23, 2014), 

http:.'^Avww,iievv^'orker.eoia^reporTmii;i'20i4/06/23/140623fa fact stiiiinmu Editorial Board, Pay Up or Go to Jail, 
N.Y. Tlvies. May 20, 2014. at A28, available 47di ttp;//w\vw - nytimes .c o in /20 14/0 5/2 l/opinion/p ay - u p -or-Ho- to- 
jaii-litmi: Stephen ColberL The Word: Debt or Prison, TllE COLBERT REPORT (June 11. 2014). available 
afhtt p://theco l bertreport -C C com/video s/m87g4 3./the-wor d — debt -or- p rison. 

Joseph Shapiro, As Court h'ee.s Rise, Ihe Poor Are Faying the Price. Nal’l Public Radio (May 19, 2014), available 
«diltp://\v\v\v, npr.or g / 2014/O.V19/312158516/jncrcasiii g- courl-fccs- pui iish-tl>c- poo r. 

^ ' State-By-State Court Fees, Nafl Public Radio (May 19, 2014), available at 
Iitr,p://ww\^-.iipi'.org/20 14/05/ 19/3 J2455680/state-bv-state-courr-fi^s . 

The Bremian Center defines “user fees" as “financial obligations imposed not for any traditional criminal justice 
purpose such as pmiisliment, deterrence, or rehabilitation but rather to fluid tight state budgets." Bannok E l 
.\L..supra note 40. at 1. 




163 


Constitution prohibits incarceration for failure to pay, the burden of debts can prevent defendants 
from successfully reentering society due to stress and inability to make ends meet upon release 
from prison. 

The imposition of fees and fines are on the rise as states seek alternative means to impose 
punishment other than incarceration. The Brennan Center believes that now, more than ever, 
there is a need to create more adequate ability to pay detenninations in the process of imposing 
criminal j ustice debt. In order to end mass incarceration, offenders must be able to leave the 
criminal justice system and stay out. To that end, reforms aimed at addressing criminal justice 
debt, like other collateral consequences discussed here, are crucial in creating long tenn solutions 
that will end mass incarceration. 

2. Federal Criminal Justice Debt 

The federal system is unique in its imposition of fees and fines. Unlike the states, the variety of 
criminal justice fines that can result in overwhelming criminal justice debt does not exist; 
nevertheless, the fees and fines can accrue quickly. For example, the court must impose an 
assessment upon an individual convicted of a crime. That assessment, based upon statute, must 
be imposed for each count of a crime. This means that an individual who is convicted of nine 
felonies will be required to pay $900 in assessments, even if the amount of the crime only 
amounts to $75.^^ These assessments are mandatory regardless of a defendant’s ability to pay. 
Indeed, the constitutionality of assessments does not come into question until the time of debt 
collection. 

While assessment fees on their own may appear manageable, when combined with mandatory 
restitution and other court-imposed fines, it becomes quite unmanageable for many impoverished 
offenders. Under the Mandatory Victim Restitution Act (MVRA), the court must order 
restitution for certain offenses and may order restitution in all offenses.'*' But when determining 
the amount of restitution owed, the court may not take the defendant's ability to pay into 
consideration. Indeed, the defendant’s ability to pay is only considered when declining to 
impose full restitution - at the second phase of analysis and “without consideration of the 
economic circumstances of the defendant.”"*^ The district court does set a payment schedule 
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taking into consideration “financial resources and other assets . . . proj ected earnings . . . [and] 
any financial obligations of the defendant” but this analysis does not require a reasonable 
subsistence for the individual. Unsurprisingly, numerous defendants have gone to court after 
their conviction claiming that prisons garnished wages earned to pay court-ordered restitution 
without prisoner assent and/or enough money for reasonable subsistence. The burden for 
providing adequate subsistence to the prisoners, in turn, shifts to the families of inmates. In this 
way, criminal justice debt not only inhibits the lives of the offenders but it affects the lives of 
their families as well. 

3. Freveniing Criminaljustice Debt: Slaridardized AhiiUy to Fay 
Delerminations 

The Brennan Center for Justice seeks reforms that will alleviate the onerous and burdensome 
effects of criminal justice debt that may prevent offenders from successfully disentangling 
themselves from the criminal justice system. To that end, we encourage ability to pay 
detenninations to be a more prevalent part of the court (and legislators) analysis of fees and 
fines. We support two alternative measures to improve ability to pay: a) including a reasonable 
subsistence standard into the analysis of criminaljustice debt; and b) allowing ability to pay 
detenninations to cap all fees and fines beyond restitution. These policy solutions will be 
discussed in a more detail in a forthcoming report. 

We encourage the Taskforce to consider these alternatives and the burdens that these fees and 
fines may pose on different offenders. Particularly given that 90% of all federal defendants 
qualify for court-appointed lawyers, inability to pay fees and fines is a problem that can plague a 
majority of offenders. '*■’ As the Taskforce considers the interlocking web of collateral 
consequences facing offenders upon release from incarceration, we encourage you to address the 
burden of criminal justice debt as well. 

ni. Conclusion 

The Brennan Center thanks the Taskforce for holding a hearing to discuss collateral 
consequences facing individuals returning to our communities. We appreciate the opportunity 
to submit written testimony on this issue. The Taskforce has a key role to play in helping pass 
comprehensive and meaningful legislation to address these issues, and we urge you to consider 
our recommendations as you do so. 
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